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BANKING LAW JOURNAL DIGEST. 


We take pleasure in announcing that the Digest of decisions we have 
had in course of preparation for some time is now ready for issue and 
will be delivered within a few days to those who have sent in their orders. 
It contains the digests of some twenty-four hundred legal decisions. 
These are the decisions which have been published in full in the BANK- 
ING LAw JOURNAL, or have been referred to in articles published in the 
JouRNAL, during the past twelve and a half years, and they cover practi- 
cally every point in banking practice. The arrangement of the Digest 
has been briefly outlined in circular letters, which have been sent not 
only to subscribers, but to banks not subscribers as the book cannot fail 
to be of inestimable value to every bank in the United States. 

The object of the book is to enable the banker to acquaint himself 
with the law, quickly and thoroughly, on the questions which arise from 
day today. Tothis end each decision has been carefully digested, set- 
ting forth in a few words the facts involved and the holding of the court. 
The digests are grouped under a number of main topical headings, al- 
phabetically arranged, and separated under several hundred appropri- 
ate subheadings. 

An illustration or two will serve to explain the use of the Digest. 
Suppose you want to know if the acceptance of a bill of exchange must 
bein writing. Under the title “‘ Acceptance’’ you will find the subhead- 
ing ‘$5. Acceptance must be written.’’ And at that place are set 
forth the cases which support that proposition. The citations show where 
the cases may be located inthe Banxinc Law Journat and where they 
are reported in the official court reporters. 

Say you wish to know whether the cashier of a bank has implied 
authority to certify a check. Under the title ‘‘ Certified Checks’’ is to 
be found the sub-heading, ‘‘$98. Whomay certify.’’ Andthere, in as 
few words as possible, are digested the decisions which point out, not 
only the authority of the cashier to certify, but the authority of the presi- 
dent, the teller and the assistant cashier. 

Suppose that a question as toa bank’s liability on a certificate of de- 
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posit arises, and you want to know if the bank’s liability terminates six 
years after the issuance of the certificate, or if the bank remains liable 
until six years after payment is demanded. Under Certificates of De- 
posit there is a cross reference to the title ‘‘ Statute of Limitations, $437, 
438.’’ Aglance at these sections shows that there is a conflict of author- 
ity, some states holding one way, and some the other. If no decision 
from your state is cited, then you know that the question has never been 
passed upon by the courts of your jurisdiction. 

A useful table of cases is appended. If you know of a decision which 
deals with a certain point, look it up in the table and find out in what 
section of the digest itappears. Along with it you will find all the other 
decisions upon the same point. 

The Digest was written and is intended for bankers. We are going to 
sell a great many copies to persons not subscribers of the BANKING 
Law Journat. It is a book complete in itself and need not necessarily 
be used in conjunction with the back files of the JourNaL. It is therefore 
valuable to any banker; but it is far more valuable to the banker who is 
one of our subscribers than to the one who does not read the JouRNAL. 
With the Digest in his possession he can turn from any decision he may 
read in the JourNat to the previously decided cases touching the same 
question. And from this time on every decision published in the Jour- 
NAL will refer to the section of the Digest where similar decisions are 
collected. 

We wish to say to those of our readers who have not ordered a copy 
of this work that no bank should be without it as it will be a greater 
protection against legal difficulties than anything ever before published 


in this country. 
a 


The Success of the We have always been under the impression 

Steam Roller. that the metaphorical machine known as the 

‘“ steam roller '’ was used exclusively by polit- 
ical organizations for the purpose of suppressing or subduing some 
faction of a political party that was opposed to party bosses. We evi- 
dently labored under a delusion, for it seems that organizations other 
than political can operate a roller even more smoothly than a political 
party. 

Judging from the success of the machine used at the meeting of 
the Executive Council of the American Bankers’ Association, in De- 
troit, it is an improvement over those used by political parties, and 
was manufactured solely for that occasion by its ‘‘engineer’’ who is 
apparently an expert in constructing such devices. 

There is a saying that “‘ nothing succeeds like success,’’ but does 
‘might make right?’’ The publishers of the independent financial 
papers, who presented the petition to the Council, at Detroit, realize 
that the Executive Council of the A. B. A. is composed of intelligent 
business men, who, while they have the welfare and interests of th ’ 
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Association at heart, are too much engrossed in their own individual 
business affairs to give attention to the working details of the Associa- 
tion, and for this reason an investigation of incidental matters might 
not be deemed essential, so long as the Association is not injured or 
damaged. But when a corporation or institution not in the banking 
business, or even the Government, enters some particular field of the 
banking business, that is calculated in their minds to create unfair 
competition, they are immediately aroused, and strenuous efforts are 
at once put forth to either suppress or subdue it. 

Illustrations of this will be recalled in the strenuous efforts put 
forth by the Association to prevent express companies from issuing 
money orders, and also the efforts to prevent the passing of the Postal 
Savings Bank Law. 

In each instance the banking and financial periodicals used every 
argument at their command in their respective columns to assist the 
bankers in their fight. And for years these publishers have labored for 
the advancement of the best interests of the Association. Not that any 
of them are philanthropists (they do not claim to be), but for mutual 
advantages; for whatever is to the best interests of the banks is 
naturally to the best interests of the publications that receive their 
patronage. 

But the treatment accorded the publishers when they requested the 
council to investigate their complaint of the unfair competition created 


by the Journal of the Association makes them wonder if it is entirely 
satisfactory to the members of the Council to have it assumed that 


se 


their views as to the question of whether 
depends upon “‘whose ox is gored.’’ 


might makes right’’ 


The A.B. A. onthe The American Bankers’ Association did a good 
Aldrich Plan. thing in the action it took relative tothe Aldrich 
plan. The resolution that was adopted, which we 

print on another page, went far to set the bankers right before the 
country and put a stop tothe mistaken zeal of the coterie that thrust the 
indorsement of the plan down the throats of the bankers last year. To 
illustrate the perversity of that coterie it is only necessary to state that 
even after the convention adopted this resolution, the self-appointed 
spokeman of the coterie, is reported as saying that he did not believe a 
man in the convention was really opposed to the plan, and that appar- 
ent opposition waswenly because the name Aldrich was attached to it. 
Such a statement shows either ignorance, or willful misrepresentation ; 
and coming as it did from the secretary of the Association, it was a de- 
liberate insult to the very large number of intelligent members who have 
publicly opposed the plan on its merits or demerits. But the members 
have for some years past been so easy-going that the secretary feels that 
he may set himself up as the interpreter of their opinions, no matter how 


eo gl a as i BRE I ENE TE LIP LOE ALLL LE 





816 THE BANKING LAW JOURNAL. 


his interpretations vary from the facts. Some of these days the bankers 
may asssert themselves and put an end to this ludicrous incongruity. 


Excessive Timiaity Nevertheless the attitude of the convention on 
and Evasion. monetary reform was aptly described on Friday 
- morning by the Detroit Free Press, as ‘‘ Timid 
When Courage is Needed.’’ To have this great representative body go 
on record with so little to say on the most important question of the day, 
so far as their interests go, was not only a display of excessive and de- 
cidedly feminine timidity at a time when virility was called for; it was 
an evasion of responsibility which will stand against the Association for 
years to come and rob it of much of its influence. The newspaper 
referred to ends its editorial, which all the members had an opportunity 
to read before going into convention on the last day, with these words: 
‘* It is unfortunate that in a time when strong leaders are more neces- 
sary than in almost any other period of our history, the men who should 
be bold are timid. Ourcurrency system should be reformed now while 
times are good and the people are not easily alarmed. If we wait until 
the storm breaks, how shall we furl the sails in the tempest ?’’ 


Criticising !t is all very well to criticize Congress which has had the 
Congress. Monetary Commission’s bill before it since January last 

without taking any action; but, as is well known, the 
democrats, in control in the lower house, wanted first to find out about 
the Money Trust, and the republicans, controlling the Senate, were 
very much divided in opinion. It appeared certain that even Senator 
Burton who introduced the bill for the Commission did not fully indorse 
it. On the other hand the Bankers’ Commission from which great 
things were expected, did nothing that any one heard about and when 
the National Commission’s term expired, the work was allowed to lag, 
except so far as the Citizens’ League and individuals promoted it. 
Congress does not usually tackle monetary questions unless pushed to 
it; they contain too much dynamite for the average member because 
he does not understand them. Hence the policy of waiting on Con- 
gress results in doing nothing. The continuation of the policy means 
a postponement that may be called indefinite. 


Mr. Yates’ Weare glad that Mr. Yates has come forward with a 
Plan. concrete substitute for the Aldrich plan, even though 
we may disagree with his conclusions. What we want 

to see is constructive work by those who differ from the generally 
accepted view, and this paper of Mr. Yates istimely. There has been 
too much assenting to the Aldrich plan without real study of its 
meaning, and again there has been considerable pressure tokeep silent, 
in addition to the natural tendency not to appear too much in public 
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print by which many bankers are influenced. It hence requires 
courage to come out in opposition. 


Congress ana Measured by results from the business man’s point 
Business. of view, the session of Congress which just expired 
has not been particularly useful. It increased gov- 
ernment expenses by a pension bill that will call, perhaps, for 
$20,000,000, and by creation of bureaus that call for more employees; 
it passed a bill for regulation of the Panama Canal, which is in qne 
or another respect unsatisfactory to most men; it also passed a number 
of ‘‘political’’ bills, good for the candidates. The uniform bill of 
lading law still lies sleeping in some committee room; the cost of 
living inquiry is likewise shelved; attempts to revise the wool, metals, 
cotton and chemical schedules of the tariff have also proved unsuc- 
cessful. In part these bills failed because of the antagonistic political 
complexion of the two houses of Congress and the President; and so 
far as tariff questions go, this political division of opinion is not entirely 
unwarranted, although not always justifiable on economic grounds. 
Still we cannot expect unbiased action upon questions so closely 
related to the political views of our people. 


The Bill of It is otherwise with a question such as that involved 
Lading Law. in the amendment of the law and practice governing 
bills of lading. Here no political differences can be 
assumed to.influence legislative action. This measure is one which 
has been demanded by business men for a series of years and one that 
is necessary to correct some very important defects; yet Congress 
*‘ putters ’’ along without giving us the relief demanded. This in- 
action is not due to any insuperable obstacle in the way of legislation: 
it is not due to objections which would prevent agreement by a consid- 
erable majority as to what the law should contain; it is simply the 
tesult of the chronic inability of our legislators to get away from play- 
ing politics so extensively that needed beneficial legislation is relegated 
to the rear; and the business interests tolerate it by their inactivity. 


” 


A Nationa: Despite the expression of a difference of opinion by 
Budget. Congress, President Taft has determined that there 
shall be presented to Congress at the next session a 

categorical budget, in the manner which other civilized nations employ. 
The President properly says that Congress may have the figures sent to 
it as heretofore, if it pleases that body; but that he has the constitutional 
tight, and, in fact, the duty to send in such other information as he 
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sees fit, to explain the fiscal status of the nation. In this action the 
President has obviously met a question of progress in fiscal reform 
courageously and intelligently. His budget, when it comes, may not 
be a perfect one; but it was high time to take the first step, despite a 


reactionary Congress. 
SSS 


BANKING LAW. 


Payment of Check The question of where the liability falls 
After Drawer’s Death. when a bank pays a check drawn by one 

: of its depositors, after the death of the de- 
positor, has been more or less troublesome. There are not many deci- 
sions upon the point and the text writers do not seem to be absolutely 
sure of their ground in defining the rights of the various parties. In 
some of the states a check operates as an assignment and the money 
represented by it belongs to the payee as soon as the check is delivered 
tohim. In such states the death of the drawer of a check after the check 
has been delivered to the payee, though before it has been presented for 
payment, does not interfere with the right of the payee to collect from 
the bank. Buta large majority of the states now hold that a check does 
not constitute an assignment. As this is one of the provisions of the 
Negotiable Instruments Law, it will be seen that there are but a few 
states left in which the assignment rule obtains. 

The question of the liability of a bank, which paid a check for the 
amount of $2,533.33, after the death of the drawer of the check, came up 
in the case of Glennan v. Rochester Trust & Safe Deposit Company, 
published in this number. The check was dated March.2, 1908, and 
was paid through the clearing house on March 16th, the drawer having 
died in the meantime. The bank officials however, had no knowledge 
of the death of the drawer until sometime after the payment of the check. 

The general rule was stated to be that, while the death of the drawer 
of a check revokes the check and the authority of the bank to pay the 
check, a payment made by the bank in due course of business and with- 
out knowledge of the drawer’s death is valid and does not render the 
bank liable to the drawer’s estate. Ifa bank should be held liable in 
such a case, concluded the court, it would be hard to conduct a banking 
business with any safety to the banking concern. The following illus- 
tration was used in the opinion: ‘‘A man residing in California has an 
account in the bank in the city of New York upon which he has been 
accustomed to draw checks directing the payment of the money by such 
bank to the payees named in such checks. Is it conceivable that under 
the present banking system the bank upon which such check is drawn 
must inquire at the time such check is presented whether the drawer is 
dead? If so, every business transaction in the country must be held 
up until that fact can be ascertained bythe bank upon which such check 


is drawn.’’ 
—_—— 
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Holder in Due Course The effect which the amount paid for a ne- 
and the Amount Paid. gotiable instrument has upon the standing 

of the purchaser as a holder in due course 
was discussed by the Supreme Court of Washington in the recent case 
of Wells v. Duffy, 124 Pac. Rep. 907, appearing on another page of this 
issue. The action was brought by the indorsee of a note against the 
maker. The maker claimed that the note was obtained from him by 
fraud on the part of the payee. This defense of fraud would be good 
as against one who was not a holder in due course, but to a holder in 
due course, the maker would be liable in spite of the fraud practiced 
upon him by the payee. It was claimed by the maker that the plaintiff 
was not a holder in due course for the reason that he had paid but 
$1,900 for the note, whereas it was made for the amount of $2,000. 
It appeared, however, that the plaintiff purchased the note nearly a 
year prior to its maturity. 

The purchaser of a negotiable instrument does not have to have actu- 
al notice that there is something wrong with the instrument in order to 
deprive him of the rights of a holder in due course. It is sufficient if 
he has knowledge of such facts that his taking the instrument amounts 
to bad faith. In this instance the contention on behalf of the maker 
was that the discount of $100 was in itself enough to put the plaintiff 
upon inquiry as to the validity of the note and that his taking it with- 
out making inquiry was bad faith rendering defenses good against him. 
But the court held that the discount was not so great as to impart to 
the plaintiff notice of the defect in the instrument. 

The question of amount comes up frequently in determining whether 
the holder of a negotiable instrument is or is not a holder in due course. 
It has been held that discounting a note at seven per cent., where the 
legal rate of interest is six per cent. does not indicate bad faith on the 
part of the purchaser. Bank of Monongahela Valley v. Weston, 172 N. 
Y. 259. 28 B. L. J. S64. 

In the case of McNamara v. Jose, 28 Wash. 461, 68 Pac. Rep: 903, 
19 B. L. J. 422, it appeared that a note for $1,000 was procured from 
the payee by fraud and negotiated for $500. It was held that the pur- 
chaser was a holder in due course, notwithstanding the fact that he paid 
but half the face value of the note, and that he was entitled to recover 
the full amount of the note. These cases and others bearing on the 
point are collected in the BANKING LAW JOURNAL Digest, Section 226. 


Trust Deposits. The deposit in the trust form still continues to 
raise questions which cannot be decided outside of 

court. The most recent case involving a trust deposit is Matthews v. 
Brooklyn Savings Bank,136 N.Y. Supp. 110, on page 839 of this number. 
The facts in the case showed that Mary Kelly, the owner of a 
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savings bank deposit, went to the bank and had the account altered so 
as to read: “‘ Mary Kelly, in trust for Margaret Matthews, cousin.’’ 
Later Mary Kelly delivered the pass-book to Margaret Matthews for 
“safe keeping’’ and the latter retained possession of the book for 
nearly a year, when it was redelivered to Mary Kelly. Mary Kelly 
subsequently transferred the account to a new account standing in her 
individual name. 

The Court held that an irrevocable trust had been created in favor 
of Margaret Matthews and that, after the death of Mary Kelly, Mar- 
garet was entitled to collect the money from the bank. 

The mere act of depositing the money in the form of a trust did 
not of itself give Margaret Matthews any right to the money, but 
when the depositor gave notice to her that there was such a deposit 
an irrevocable trust sprang into existence. This is the rule laid down 
in the frequently quoted decision of the New York Court of Appeals in 
Matter of Totten, 179 N. Y. 112, 71 N. E. Rep. 748. It can do no 
harm to repeat the language of the court, which is as follows: ‘‘A 
deposit by one person of his own money in his own name as trustee 
for another standing alone, does not establish an irrevocable trust 
during the lifetime of the depositor. It is a tentative trust merely, 
revocable at will, until the depositor dies or completes the gift in his 
lifetime by some unequivocal act or declaration, such as delivery of 
the pass-book or notice to the beneficiary. In case the depositor dies 
before the beneficiary without revocation, or some decisive act or 
declaration of disaffirmance, the presumption arises that an absolute 
trust was created as to the balance on hand at the death of the 
depositor.’’ 

One of the judges before whom this appeal was argued filed a 
dissenting opinion, which goes to show that the question of the rights 
of different claimants to a trust deposit is not an easy one, even for the 


courts, to solve. 
—— 


Bank Cannot Guaranty The guaranteeing of the debts of others is 
Debts of Others. no part of the business of banking. And 
unless a bank is expressly authorized by 
statute, or its charter, it cannot enter into such a contract of guaranty. 
A recent decision by the Supreme Court of Florida, Cottondale State 
Bank v. Oskamp, 59 So. Rep. 566, on another page of this number brings 
out the inability of a bank to bind itself upon a contract of guaranty. 
The bank, acting through its cashier, guaranteed in writing the in- 
debtedness of one W. R. Young to a certain corporation to the extent of 
$150 for a period of five months. In this action, which was brought 
upon the guaranty, it was held that the bank was not liable. There is 
no provision, either in the banking laws of the State of Florida or in 
the federal banking laws, which authorizes or empowers banks to guar- 
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anty the debts of a third party solely for his benefit. Such contract is 
therefore, beyond the powers of the bank and not binding upon it. 


Where Fraud is Generally speaking, fraud is a defense to an 
Not a Defense. action on a negotiable instrument. But, it is not 

always that the defrauded party is permitted to 
avoid liability by means of the defense of fraud. For instance, the 
defense is not good against a holder in due course. 

The question of the defense of fraud came up in a different 
manner in the recent case of Gamel v. Hynds, Okla., 125 Pac. Rep. 
1115, on page 861 of this issue. The maker of a note was sued by a 
person to whom the note had been transferred by the payee. As a 
defense he claimed, not that the note had been obtained from him 
through fraud on the part of the payee, but that the party bringing 
the action had taken the note from the payee by fraudulent means. 

It was held that fraud, in this case, was not a defense. The maker 
could litigate only questions arising between himself and the party 
bringing the action. Fraud in the transaction between the payee and 
his transferee was entirely foreign to an action against the maker. 


Money Paid on The question whether a bank can recover the money 
Forged Check. which it has paid out on a check bearing a forgery 

of its depositor’s signature is always an important 
one. The bank is always liable to its depositor for the rule is universal 
that a bank must know its depositor’s signature. Insome states, under 
certain conditions, a bank which pays a forged check is permitted to 
recover the money so paid from the party to whom the payment was 
made. In others the bank is left entirely without remedy. 

A recent decision by the Supreme Court of Oklahoma, (see Chero- 
kee National Bank v. Union Trust Company, (125 Pac. Rep. 464, in 
this issue), based on the provisions of the Negotiable Instruments Law, 
holds that the drawee bank cannot recover. The decisions both ways 
are collected in sections 191 ard 192 of Banxinc Law Journat Digest 
announcement of which is made on another page. 


Avoidable Collection ‘Through an error the name of E. H. Ensell, 
Delays. the author of the article that appears on 

another page in this issue under title of ‘‘ Avoidable Collection Delays,’’ 
was omitted. 





FUNDAMENTAL REQUISITES FOR MONETARY 
REFORM. 


The Attitude of the National Citizens’ League. 


HAVE been asked to discuss the above-named subject in conjunction 
with the National Monetary Commission bill, and the attitude of 
the League thereon, taking for my text the most recent declarations 
of that body, which are here reproduced. The objects to be attained 

are stated thus: 
To prevent the recurrence of money panics. 
To provide for seasonal and special demands for currency and credit. 


To insure more uniform and steady interest rates throughout the 
country. 


To divorce commercial from investment banking. 

To strengthen our international credit. 

To establish higher standards of banking. 

The means to attain these objects are stated as follows: 

1. Co-operation not dominant centralization, of all banks by an evolu- 
tion out of our clearing-house experience. 

2. Protection of the credit system of the country from the domina- 
tion of any group of financial or political interests. 

Argument. The execution of these purposes requires a quasi-public in- 
stitution to hold the final banking reserves, instead of having them partly so 
widely scattered on the one hand, and partly concentrated in a few New York 
banks and hence used for speculation, on the other hand ; rendering them im- 
mobile and unavailvable for commercial credits. 

Our banking system will continue to collapse periodically so long as 
We make the New York banks the holders of our ultimate re- 
serves and force them at the same time to go to the Stock Ex- 
change as a market for ‘‘ short money.’’ 

We must divorce our banking reserves from stock speculation, and 
we can only do this by giving to a quasi-public institution, ab- 
solutely free from the stock market, the duty of holding the bank- 
ing reserves. 

Comment. The needs and the means to meet them are well-stated. 
If a// banks are to co-operate, an important point is covered. 

The Monetary Commission bill does not provide these means. It 
not only omits to compel co-operation of all banks, but excludes many. 
It continues to permitthe present practice of congesting funds in the banks 
in the center under existing reserve laws ; it does not prevent the use of 
the present lending powers for speculation, nor does it prevent such use 
being made of the additional lending powers to be accorded to banks 
under its provisions. 


The Reserve Association proposed by the bill is not a ‘‘ quasi-public 
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institution,’’ but a bankers’ bank pure and simple, in which the public 
has precious little to say. 

Reserves cannot be concentrated as in Europe, because there a 
very small number of large banks operate through very numerous 
branches; our individual banking system requires substantial amounts 
of scattered reserves because it is individual. Nevertheless a central 
reserve institution on the co-operative or federated plan is an essential. 

-3. Independence of the individual banks, national or State, and uni- 

form treatment in discounts and rates to all banks, large or small. 

4. Provision for making liquid the sound commercial paper of all 

the banks, either in the form of credits or bank notes redeemable 

in gold or lawful money. Legalization of acceptance of time bills. 

of exchange in order to create a discount market at home and 
abroad. 

Argument. The central institution to rediscount commercial paper for 
banks; such paper to be standardized, and by the provision of a broad market 
it must be given preference over security loans. The credit structure will 
then be based largely upon ‘* goods moving in trade.’’ ® 

Comment. Again the proposition is admirably stated, so far as it 
goes. Uniform treatment of the banks as to discount rates is an essen- 
tial. But will this uniform treatment reach the public at large ? 

The machinery is provided in the Monetary Commission bill so that 
every bankmember may avail itself of the rediscounting at uniform rates. 
This is unquestionably good; but there is no provision for lowering 
rates when they are excessive. Is this not also an object to be attained ? 
The uniformity cannot be rendered beneficial to the public, because the 
Reserve Association is prohibited from doing so. 

5. Elasticity of currency and credit in times of seasonal demands and 
stringencies, with full protection against over-expansion. 

Argument. Bond-secured currency is necessarily rigid in volume while 
currency needs are fluctuating; it must be superseded by notes issued solely 
by a quasi-public institution, based upon gold and commercial paper, the 
volume of which will expand and contract to meet demands. To facilitate re- 
tirement of the bond-secured notes the Government should convert the 24% 
bonds into 3 4s. 

Comment. The statement is also admirably put, as far as it goes. 
The “‘ full-protection against over-expansion,’’ which is an essential, is 
not covered inthe argument. Currency issued as proposed will contract 
as contemplated only if it is not diverted to other than strictly commer- 
cial purposes. " 

The Monetary Commission bill does not enforce the retirement of 
bond-secured notes. It provides limitations, by imposing taxes and other- 
wise, upon the issue of Reserve Association notes, which would be ef- 
fective were they not in part neutralized by practically permitting bonds 
to be used as reserve and making the notes available for local reserves 
to any amount. It does not adequately prevent over-expansion. 
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6. The organization of better banking facilities with other countries 
to aid in the extension of our foreign trade. 

Argument. We should permit our national banks to establish branches 
abroad and the proposed quasi-public institution should have the same power; 
by giving the latter also the power to deal in gold and foreign exchange our 
gold reserves, and hence our credits, would be protected. With the largest 
stock of gold in the world we now must pay tribute to foreigners in handling 
our $4,000,000,000 commerce and maintaining our credits. 

Comment. This need is not as well stated as the preceeding ones, but 
the argument supplements it. Unquestionably the need is great, but it 
would be better to create special banks for foreign trade. What is said 
as to the powers of the central institution over our international exchanges 
must be concurred in. The Monetary Commission bill provides for 
these functions in a manner that appears admirable. 

Supplementary to the foregoing there is added that the central insti- 
tution should not be a money-making one, earnings above a limited rate 
to go to the Government, which is sound ; and it is to “‘ act as fiscal 
agent of the Government,’’ which, if it means superseding the Sub- 
Treasury system, is equally sound. The management is suggested to 
be by bankers, Federal officials and other citizens ; Federal officials as 
such should be excluded ; but the Government should appoint a large 
part of the management. 

RESUME. 

This statement of fundamentals is, then, lacking in certain essen- 
tials ; a plan containing all that is prescribed in it, if adopted, would still 
leave us far from meeting all of our needs. 

The proposed central organization should be a public service institu- 
tion without any guasi; the qualification leaves a large margin for ques- 

tion. 
The interests of the banks are well taken care of, those of the people 
only partially ; for the power of the central organization is so restricted’ 
that it could not serve the whole country and barbarously high charges 
for loans could be continued as they now are, for want of facilities. 

The question of the control of the central organization is as essen- 
tial as any, yet that is treated as a subordinate feature, as if it were a 
non-essential detail. 

The statement does not emphasize the essential point that a// banks 
must be brought under uniform regulation as to their credit-giving func- 
tions, without which many of the evils of our multiple system of regulat- 
ing deposit-currency will continue. 

It is silent upon the very essential feature of the reserve laws, na- 
tional and state, which would hence remain unaltered; thus the conges- 
tion of funds in the centers and their use in the speculative markets 


could go on without effective restraint. 
MAURICE L. MUHLEMAN. 





MONETARY REFORM TO DATE. 


BY MAURICE L. MUHLEMAN. 
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REVIEW of the position of the movement for the reform of our 

monetary and banking* system is in order, since the recent de- 

velopments have materially altered the conditions and prospects: 

It is useless to expect Congress to act during the coming short 
session. We haveto deal therefore, with the probability that action will 
be postponed until December, 1913, and the further probability that the 
democratic party will then have even a larger measure of control of 
the legislative power. Since that party has in its platform categori- 
cally declared against the Aldrich plan and also against a central bank, 
which would appear to exclude my own plan (published in BANKING 
Law JouRNAL, November, 1909, to March, 1910), the question arises: 
What may we look for by way of reform that shall be satisfactory and 
hence beneficial ? 

A number of essentials to adequate reform have been determined 
upon as necessary, in the course of the discussions during the past five 
years, and the question that should be uppermost is, how far the demo- 
crats will be able to go toward giving us a law that will include these 


essentials, in whole or in part, having in mind the platform declara- 
tions of their party, and assuming that they are willing to give us some 
remedial legislation. Let us therefore examine these features and the 
probable attitude of a democratic administration thereon. 

First in order is the subject of 


NATIONAL REGULATION. 


It is unquestionable that the Federal power under the Constitution 
extends over the whole subject of money; I have contended that since 
the bulk of our business is done by checks against bank deposits, some- 
times called deposit-currency, the power of regulation may and should 
be extended over that function of banking institutions of every class, 
whether under state or national charters, which have to do with the 
creation of this form of our money means. 

The Aldrich plan at first contemplated including only national banks 
within this regulation; in its present amended form it includes some 
state banks and trust companies, but excludes thousands of state banks 
and many of the savings banks. This is an almost fatal defect, because 
it still leaves us without uniformity throughout the country. Such uni- 
formity is essential if we are to have a properly regulated system. 

Upon the other hand Senator Newlands, excellent democratic author- 
ity, bases his plan (which was published in the Banxinc Law JourRNAL, 
October 1911,) on the power of Congress over inter-state exchange, which 
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he holds to be identical with that over inter-state commerce,—a logical 
proposition ; and, as he says, all banking institutions, except some sav- 
ings banks, are engaged in making inter-state exchange, hence are 
amenable to Federal regulation with respect to those functions. He 
is thus, in the resulting proposition, in agreement with me. He indeed 
proposes an eventual extension of supervision so as to bring about uni- 
formity in reserve requirements (discussed hereafter) which is nothing 
more nor less than the regulation of the deposit-currency. 

The democratic party could adopt Senator Newlands’ basic princi- 
ples without in the least degree contravening its platform declarations ; 
hence the principle of national regulation may be regarded as generally 
agreed upon. 

The second feature to be considered is the 


ORGANIZATION 
of the instrumentality for such regulation. 

The Aldrich plan contemplates an incorporated National Reserve 
Association with very considerable banking functions, hence substantial- 
ly a central bank, lacking, however, the power to compete with existing 
banks. The capital stock is to be subscribed by the banking institu- 
tions admitted to membership, on the basis of 20 per cent. of their own 
capital, one-half to be paid in. The Association is to operate through 
fifteen or more branches in ‘‘zones’’, dividing the country into as many 
districts upon commercial and banking lines. The bank members in 
each district are to compose a district association, organized through 
and by local associations therein, which laterare dulyincorporated bodies 
with well-defined functions and obligations. 

The plan in general features is similar to my own; it gives us acom- 
pact federation of banks; but here again the defect of excluding thou- 
sands of small banks, because capitalized at less than $25,000, is sig- 
nificant. Yet the plan of organization unquestionably gives the smaller 
banks which are admissible to membership a preponderance of power, 
so that if it be assumed that they will become members and retain their 
individuality of ownership, they are in position to control the election of 
the directors of the local, the district, and also the national,associations. 

Thus far as tothe banks. So far as the people are concerned, they 
are to be represented in the board of the National Association by four 
out of the forty six directors thereof, who are to be officials of the Gov- 
ernment occupying certain positions for the time being. This part of the 
plan presents two defects: 

(1) The people i. e., the Government, are not adequately represent- 
ed, particularly when the fact is considered that the Association is to 
hold the Government cash and do its business; (2) Such representatives 
as are provided for should not be Government officials appointed to 
other duties, personally by the President and removable at his pleasure. 

The feature of associating banks by districts is now generally accepted 
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as an essential one. Senator Newlands has accepted it in principle, 
since he proposes the creation of a reserve association in each state, 
composed of the national banks therein, to which he would also admit 
state banks, trust companies, etc. If each state were to have one, this 
would make 48 in all; but he provides that some smaller states may be 
combined with adjacent ones. Even so, the number of districts is un- 
necessarily large and the division, being upon state lines, ignores the 
natural lines of trade, which should govern in determining the creation 
of districts. 

His further organization plan contemplates only a ‘‘national board,’’ 
composed of representatives from the several state associations and 
some appointed by the Government; but no incorporation, no banking 
powers, hence only a body of supervisors, who are to keep in touch 
with things, endeavor to correct glaring evils, and report to Congress 
any further legislation required. The board is to have its powers 
broadened in time, and to work out a system of co-operation among 
the state associations. It is thus admittedly not a complete reform 
plan. It would seem that we know enough of the defects in our sys- 
tem to provide a great deal more than this at the outset; democratic 
sentiment may not be prepared to go further at present, but it should 
be educated up to it at once. 

The Aldrich plan excludes many banks and only tries to induce the 
rest to enter the federation; the Newlands plan has the same weak- 
ness, which renders it inconsistent with the basic principle. It means 
the continuance of the lack of uniformity and hence of the present con- 
ditions of instability and non-regulation. It is essential that a// banking 
business, so far as it affects inter-state exchange and deposit-currency, 
be brought under Federal regulation. 

Despite the supposed inducements of the Aldrich plan, one feature 
will operate to deter banks from becoming members; that is, the re- 
quired 20 per cent. subscription to the capital of the National Associa- 
tion; nor is this necessary, since the capital need not be so large as this 
contemplates; nowhere is there a bank with capital of $100,000,000 or 
more. Of course in the Newlands pian no capitalization is proposed ; 
but in my own plan I suggest 5 per cent. of the capital of the subscrib- 
ing banks, adding a provision for participation by the Government, which 
latter may or may not be desirable. 

The Newlands plan of organization, even if materially extended, 
should meet with no opposition among democrats ; and if the national 
organization were definitely placed under governmental control, there 
would be no serious objection to enlarging its powers very considerably. 

The third subject to be considered relates to the 

FUNCTIONAL FEATURES. 


The Aldrich plan contemplates that the incorporated local associa- 
tions shall supervise the credit-extension to local banks which the Na- 
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tional Association is to provide. This means that there shall be power 
of examination given to local associations, and naturally the National 
Association will in large measure direct the methods of supervision. 
This is unquestionably a wise provision, without which it would not be 
reasonable to authorize the extension of credit to banks by the National 
Association by rediscounting their paper, which is one of the chief ends 
to be accomplished by the plan. 

Incidentally it should be said that the purpose to limit such redis- 
counts to ‘commercial paper’’ is highly commendable, although it is 
not adequately carried into effect in the draft of the plan. Furthermore 
the restriction upon inflation is not satisfactory and requires considerable 
revision to make it so. 

The plan further contemplates the issue of bank notes bythe National 
Association exclusively, the present national bank notes to be assumed 
by the Association and gradually retired ; the new notes are to be credit 
notes and not bond-secured, the volume to be regulated by’reserves 
and by the imposition of a graduatedtax. This is to give the National 
Association the means to rediscount, with a wide margin for elasticity. 
The purpose is manifestly commendable although not perfectly provided 
for. 

The Newlands plan gives the state associations powers of examina- 
tion, supervision and regulation, contemplating also that relief be pro- 
vided by them through rediscounting, in a manner not unlike that in 
the Aldrich plan. No change is proposed in the present method of is- 
suing notes; the state associations are to acquire the powers of issue 
and use of the national bank notes now issuable in their respective ter- 
ritories, including the powers under the present Aldrich-Vreeland law 
providing for emergency currency, which is to be continued. (It will 
be recalled that by its terms this law expires in 1914). Thus it is ex- 
pected that there will be ample provision for expansion of currency and 
credit when needs arise ; but it is questionable if the results will be sat- 
isfactory. 

This feature of the Newlands plan is also free from reasonable 
objections from the democratic point of view. 


RESERVES. 


The all-important question of reserves is next to be considered. The 
Aldrich plan nominally provides for a 50 per cent. reserve against the 
note-issues of the National Association, but this is modified by a tax 
proviso to enable emergency issues to be made. At first Mr. Aldrich 
had a fixed tax rate, but upon reconsideration he substituted the abso- 
lutely novel, graduated tax formula devised by me in my plan, copying 
it by the way, almost bodily without a word of acknowledgment or credit. 
Thus the reserve on notes may fall as low as 33% per cent. in case of 
demand for currency, subject to the tax. But a final limit of issue ap- 
pears to be contemplated at about $1,200,000,000, since a 5 per cent. 
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tax is imposed when the issues exceed that sum. Finally the reserve 
ratio provision is materially modified by permission to deduct from the 
amount of notes issued, the amount of bonds which the Association holds, 
being those to be taken over from the national banks when their note- 
issues are assumed. 

The Newlands plan naturally makes no provision for reserve against 
notes, since the present bond-secured currency is continued under it. 
Yet there is expressed a desire to gradually retire the bonds and the 
notes, in the belief that we do not need so large a volume of paper cur- 
rency. Presumably later issues would, at first partly, later wholly, be 
credit notes, duly covered by reserves. 

Respecting reserves against deposits, the Aldrich plan first provides 
that the present national law be extended to all banks becoming mem- 
bers of the Association, thus giving us the very desirable uniformity, 
so far as banks come intothe system. It permits banks to exclude from 
the reserve requirement deposits payable after 30 days, which is also 
meritorious. Banks are to be permitted to count as equivalent to cash 
reserve, any funds deposited with the National Reserve Association, 
and as actual cash, all notes of that Association which they may be 
holding ; these provisions are open to serious criticism, especially when 
it is borne in mind that the plan doés not alter the present law under 
which banks may count a very large part of certain deposits with other 
banks as reserves. Finally the National Association is to hold a 50 per 
cent. reserve against deposits with it, with the proviso that the reserve 
may fall if a tax is paid upon the deficiency. This tax is also graduated 
as in the case of the note-reserve, and apparently the reserve ratio may 
not fall below 33! per cent. The evident intent is to mass gold re- 
serves in the central institution. 

Senator Newlands favors a 20 per cent. reserve against deposits ; 
he is very decidedly impressed with the value of the reserve provision 
in the regulation of deposit-currency, (in other words the regulation of 
credit expansion) and the need for uniformity in the regulation thereof ; 
and he distinctly favors requiring banks to keep a larger share of their 
reserves in actual cash at home, instead of being permitted to have funds 
deposited with other banks (in effect loaned to them) constitute so largea 
partoftheir reserves. He would gradually reduce the ratio of this class 
of reserves, and while he believes that the Federal power to impose re- 
serve laws upon state banks exists, he prefers to have this brought about 
by persuasion. Reserves would thus be massed in the several districts, 
subject to the control of the state associations. These features are of 
such importance that they merit favorable consideration. 

There seems no obstacle in the way of having democrats pass a 
measure including these provisos, which of themselves would greatly 
improve the system, adding stability, restraining excessive expansion, 
and diminishing the tendency to congest funds in the money centers for 
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speculative business. Indeed they might be made more far-reaching 
without reasonable objection. 


OTHER FEATURES. 


The Newlands plan further proposes that banks be required to have 
by way of capital funds at least 20 per cent. of their liabilities, in order 
to assure depositors. This feature would serve as a substitute for the 
guaranteeing of deposits, It is a distinctly meritorious proposition that 
there should be some definite relation between capital and surplus of a 
bank and its obligations to depositors and other creditors. 

The Newlands plan also contemplates a method of assuring bank de- 
positors in the respective districts by the local associations, requiring 
them: to adopt measures under which speedy liquidation may be had in 
case of failure of a bank. 

Certainly the democrats cannot object to these features. 

The Aldrich plan undertakes to provide for the regulation of discount 
tates and of both foreign and domestic exchange, all eminently desirable 
features, obtainable only through a concrete central institution with 
powers. It also contemplates the abolition of the archaic sub-treasury 
system. Upon these matters the Newlands plan is obviously silent. 


POSSIBLE LEGISLATION. 


If then the democratic party desires to legislate remedially in this 
field, we could reasonably expect the following: 

The creation of local associations of ail banks in properly delimited 
districts, with a view to the establishment of a federated system. 

The creation of a central organization (or supervisory board) consti- 
tuted partly by representatives of the banks, partly by representatives 
of the Government, i. e. the people, the latter preponderant. 

The central board in co-operation with the district associations, to 
be given powers of control, to the end that the business shall be con- 
ducted under uniform general regulations, and the evils existing be cor- 
rected. 

The local associations to have the note-issuing power accorded to the 
banks within the district under present laws, and charged with the func- 
tion of rediscounting approved commercial paper as needed; presum- 
ably also regulating the note-issues according to needs. 

The central organization to co-operate with those of the districts so 
as to enable the interchange of facilities by the latter,as occasions arise. 

The gradual elimination of bond-secured notes. 

The gradual increase of cash reserves in individual banks by limiting 
the ratio of deposited reserves and raising the general ratio, uniformly 
throughout the land. 

We would thus have a modified central bank system, the powers 
being in large part distributed among the state organizations: guasi 
branch banks made dominant pursuant to democratic doctrine. In ef- 
fect a chain of state central banks. 
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We would have so much more uniformity in our system that the 
stability of our money-means would be very materially increased. The 
issue of paper currency, as well as the creation of deposit currency, 
could in some measure at least be adapted to needs. The menace of 
panics would be minimized even if not entirely removed. 

Yet it remains to be said that the very circumstances that under this 
plan the central organization would prove impotent to meet other needs, 
would conclusively demonstrate the necessity for giving it greater power; 
its adoption would surely lead to the early perfection of the plan into a 
national system such as other civilized people have. Indeed Senator 
Newlands’ basic principles logically demand such a system; nor does 
the adoption of his plan create any obstacles to the eventual perfection. 

There can be no effective regulation of inter-state exchange, of pa- 
per currency, and of deposit currency, with forty odd, or even twenty, 
distinct agencies for regulation; a central organization of these several 
bodies, with ample power to make the regulation effective, is indispens- 
able. As I have said heretofore in discussing the Newlands plan, a 
federation without a real head will create conditions like those that existed 
when the United States tried to govern with ‘‘ Articles of Confedera- 
tion,’’ prior to the adoption of the Constitution; the Articles proved a 
‘“rope of sand.’’ So the impotency of Senator Newlands’ national 
board will become manifest. 

True, we may then amend the plan; but why should we adopt some- 
thing that we know will prove inefficient ? The reply to this is that we 
will have to defer to political and other prejudices so as to obtain the first 
measure of relief from intolerable evils, or postpone all relief indefinite- 
ly. Comprehensive reform involves so many complex questions upon 
which it is useless to hope for early agreement, that it will prove the 
part of wisdom to accept that which is obtainable, so long as it is en- 
tirely sound and does not stand in the way of ultimate completion of the 
reform. Since we cannot at present take the ten steps, let us take the 
five that we can. 

MR. YATES’ PLAN. 

After the foregoing was written I received a copy of the address of 
Henry W. Yates,the veteran Nebraska banker,who has elaborated some 
general features of a plan very like that of Senator Newlands, preced- 
ing it withastrong argument against the Aldrich plan or any other plan 
for a central organization. So far as this argument goes I will say only 
that it is exactly the same as that which was urged against the adoption 
of the Federal Constitution. 

Mr. Yates proposes local reserve assuciations for districts organized 
on commercial territorial lines, without capital, but to be reserve de- 
positories of banks in the districts, managed by a board of directors and 
necessary officers. The associations to be given power to rediscount, 
to be accomplished by means of the deposits with them, and to regulate 
the charge for such discounts. 
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The reserves so deposited would serve ordinarily for all needs; but 
in addition the associations should be able to call upon the Comptroller 
of the Currency for notes issuable upon the security of commercial paper 
in their hands, such additional notes to be taxed 5 per cent. per annum, 
and against them a 5 per cent. redemption fund should be held, the same 
as against national bank notes. 

Re-discounting is not to be limited to 28-day paper, and banks are 
to be able to get their own notes, at 30 days or less, discounted if se- 
cured by commercial paper; this latter feature to serve to adjust changes 
in the discount rates, and to permit renewals. No interest is to be al- 
lowed on deposits with the associations, but the profits made by them are 
to be divided among the depositing banks pro rata. 

Mr. Yates would use the Aldrich plan in part to frame his; he sug- 
gests no change in the method of issuing bank-notes, except that he ap- 
pears to believe banks should be responsible for their current redemp- 
tion. He also believes in a 50 per cent. cash reserve against deposits 


in these reserve associations, to be absolutely fixed, compelling the re- 
sort to emergency currency to enable discounting to continue when the 
reserves are down. 

He believes that this plan would supply all that is needed,—expan- 
sion of legitimate credits and restraint of inflation, hence a protection 
against ‘‘ bank panics.’’ Other panics, ‘‘ecomonic panics’’ he calls 
them, cannot be guarded against, in hisopinion. He is satisfied that it 
would result in keeping more of the banks’ means at home, which is of 
course also desirable. 

This is obviously a practical application of many of Senator New- 
lands’ proposals; while it omits some of its features, it includes others 
which are absent in the Newlands plan. It is pregnant with valuable 
suggestion and deserves careful consideration. I am not prepared to say 
that it is the best that we can do, and shall reserve the privilege of giv- 
ing the details more critical discussion hereafter. 

The limitation of the reform to the creation of local reserve associa- 
tions, without a central organization possessing concrete powers, hence 
practically an extension of our present clearing-house system, has had 
many advocates. First and foremost is the Fowler plan which had 
been fully developed in 1908, but was rejected. (Quite recently Mr. 
Fowler has added a centralization feature.) In a much less definite 
form, the clearing-house incorporation plan was proposed long before 
by Mr. T. P. Gilman and approved for a number of years by Mr. James 
G. Cannon, the well-known New York banker. Separate reserve as- 
sociations were also forcibly advocated by Mr. Victor Morawetz in sev- 
eral papers published by him, mainly upon the ground that the country 
is not prepared for a centralized system, Mr. J. H. Cowperthwaite also 
published a pamphlet in favor of the same plan ina slightly different 
form. Many bankers have also signified their belief that such a measure 
would be adequate for the purpose. 

While this consensus of opinion among a fairly large number of 
men who have given the question serious attention is by no means con- 
clusive, and is likely to be modified at any time, as in the case of Mr. 
Fowler, there is so much value in the arguments that to ignore’ them 
would be most unwise. Hence the BANKING LAW JOURNAL has called 
attention thereto from time to time. 
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§ 37. What Constitutes Payment in Due Course (Continued)—There 
remains one other decision to be referred to in connection with the mat- 
ter of payment in due course. 

The question presented in Adair v. Lenox, 15 Oregon 489, was this: 
“If the payee of a negotiable promissory note indorses it to a third per- 
son after it becomes due, and the latter subsequently indorses it for value, 
to a holder, will a payment by the maker to such third person, intended 
as a payment of the note, made after his indorsement to the holder, but 
without notice thereof, constitute a valid payment of the note.’’ It.was 
held that the note was not discharged and that the maker was liable to 
the holder. The maker should have made sure that he was paying the 
then holder of the note. ‘‘No prudent person,’’ said the court, ‘‘would 
pay such an obligation and leave it outstanding, or pay it toan indorsee 
without knowing that he had possession of it at the time.”’ 

It was further held that the fact that the note was transferred after 
maturity was immaterial, as the rule that the transfer of a note after 
maturity renders it subject to equities does not extend to matters aris- 
ing subsequent to the execution of the note. 

$ 38. Summary of Law of Presentment for Payment.—The law of 
presentment for payment has now been covered. The following sum- 
mary may assist in recalling to mind the more important points that 
have been referred to under this heading. 

Presentment for payment is not necessary to charge the maker or 
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acceptor of negotiable instruments, but itis one of the steps necessary 
to hold a drawer or indorser. A failure to make a proper presentment 
for payment operates to discharge the drawer and indorsers. 

Presentment for payment may be made not only by the holder of a 
bill or note, but by any person authorized to receive payment on his 
behalf. Where the owner of a negotiable instrument is dead or bank- 
rupt, presentment may be made by the personal representative of the 
assignees in bankruptcy. 

To be valid a presentment must be made at the proper time. Ifthe 
instrument is payable upon a certain day, presentment must be made 
on that day. When the day of maturity falls on Sunday ora legal holi- 
day, presentment should be made on the next succeeding business day. 
Instruments falling due on Saturday should be presented on the next 
succeeding business day. 

Notes payable on demand must be presented within a reasonable 
tim2 after they are issued. In California it is provided by statute 
that a demand note bearing no interest must be presented within six 
months, but where the note carries interest indorsers are not released by 
mere delay in presentment. Under the Minnesota statute, demand 
notes must be presented within sixty days. 

Bills of exchange must be presented for payment within a reasonable 
time after the last negotiation. In California it is provided by statute 
that a bill of exchange, payable at sight or on demand without interest, 
must be presented within ten days after the time in which it could with 
reasonable diligence be transmitted to the place for presentment. 

A check must be presented for payment within a reasonable time 
after it is issued, but the failure to make such presentment discharges 
the drawer only to the extent of the loss caused by the delay. The in- 
dorser of a check is discharged by a failure to present within a reason- 
able time after the last negotiation of a check irrespective of whether 
loss was caused by the delay, but when the drawer is discharged by de- 
lay in presenting then the indorser is also discharged. 

Instruments payable on demand may be presented on Saturday up 
to noon time, when the entire day is not a holiday, at the option of the 
holder. 

When the instrument is payable a certain number of days after date, 
the time of maturity is determined by excluding the day from which the 
time begins to run and including the day of payment. 

Where an instrument specifies a place of payment it must be there 
presented. Where no place of payment is specified and no address is 
given, presentment may be made at the usual place of business or resi- 
dence of the person to make payment. 

The time of day when presentment should be made depends upon 
circumstances. If presentment is made ata business place, it should be 
made during regular hours for the transaction of business. If the pre- 
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sentment is made at a residence it should be made before the usual 
hours for retiring. 

Presentment should be made to the person who is to make payment 
or to his authorized agent. But presentment need not be personal. If 
the person to make payment is absent from the place where payment 
should be made, or is inaccessible, presentment may be made to any 
person found onthe premises. If there is no person there, the presence 
of the holder with the instrument is sufficient. 

Where the maker or acceptor is dead and no place of payment is 
specified, presentment must be made to his personal representative, if 
there is one and he can be found. 

Where partners are liable on an instrument and no place of payment 
is specified, presentment may be made to any one of them, even though 
the firm has dissolved before the maturity of the instrument. 

Where several persons jointly liable on an instrument are not part- 
ners, and no place of presentment is specified, presentment must be 
made to all of them. 

Toconstitute a valid presentment, the instrument must be exhibited to 
the person from whom payment is demanded. This requirement may, 
however, be waived. Presentment by mail is not good. It has also 
been held that presentment by telephone is invalid. Presentment is 
not necessary to charge a drawer where he has no right to expect that 
the drawee or acceptor will pay the instrument. 

Presentment for payment is not required to charge an indorser 
where the instrument was made or accepted for his accommodation 
and he has no reason to expect that the instrument will be paid if pre- 
sented. 

Delay in presentment is excused if caused by circumstances beyond 
control of the holder. 

Presentment for payment is dispensed with where, after the exercise 
of reasonable diligence, presentment cannot be made, or where the 
drawee is a fictitious person, or where there is an expressed or implied 
waiver of presentment. 

A payment is made in due course when it is made at or before matur- 
ity to the holder in good faith, and without notice that his title is de- 
fective. 


Vili. NOTICE OF DISHONOR. 


§ 1. To Whom Notice of Dishonor Must be Given.—When a bill or 
note is dishonored by non-acceptance or non-payment, notice of its dis- 
honor must be given to the drawer and to each indorser, if the holder 
would charge such parties with liability upon the instrument. The 
giving of notice is one ofthe steps necessary to hold a drawer or in- 
dorser upon his contract. As in the case of presentment for payment, 
notice cf dishonor is not required to fasten liability upon a maker or 
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acceptor. But the failureto give a proper notice of dishonor, where 
the notice is not waived, excused or otherwise dispensed with, releases 
the drawer and indorsers from all liability upon the instrument. 

With banks the sending out of notices of dishonor becomes a matter 
of mere routine. Simple asis the act of giving notice of dishonor, there 
is always the possibility of an error which may invalidate the notice 
and cause serious loss to the holder of the dishonored instrument. A 
careful study of the provisions of the Negotiable Instruments Law re- 
gulating notice of dishonor, and the decisions construing the statute, 
will put one in possession of knowledge which should enable him to 
avoid the mistakes which are frequently made. 

The requirement that notice be given to the drawer and each in- 
dorser of an instrument is to be found in section 160 of the Negotiable 
Instruments Law, which declares that ‘‘any drawer or indorser to 
whom such notice is not given is discharged.’’ Under this provision no- 
tice of dishonor must be given in order to hold an accommodation in- 
dorser. Braley v. Buchanan, 21 Kans. 274, 17 B. L. J. 80. 

In Perry Co. v. Taylor Brothers, 148 N. C. 362, 62 S. E. Rep. 423, 
25 B. L. J. 1041, it was held that one who indorses a note in blank be- 
fore delivery and does not indicate an intention to be bound otherwise 
than as indorser is entitled to a notice of dishonor. 

There are, of course, many exceptions to the requirement that no- 
tice be given to drawers and indorsers, and these exceptions will be 
taken up subsequently, and in proper order. 


§ 2. Notice May be Given to Agent.—It is not always necessary that 
notice of dishonor be given personally to the party to be charged. Sec- 
tion 168 of the Negotiable Instruments Law expressly provides that 
notice may be given ‘‘either tothe party himself or to his agent in that 
behalf.’’ 

In King v. Griggs, 82 Minn. 387, 85 N. W. Rep. 162, 18 B. L. J. 
373, it was held that a notice of dishonor might be served upon the 
agent of party to be charged, where the agent transacted all the busi- 
ness out of which the note arose, and the principal’s place of business 
was unknown to the holder. Where a joint stock company indorsed a 
negotiable instrument, it was held that a notice of dishonor intended 
for the company might be given to the general agent of the company, 
authorized to indorse and attend to such paper. Bank of Auburn v. 
Putnam, 3 Keyes (N. Y.) 342, 19 B. L. J. 12. And it was held that a 
notice of protest of a draft could be served upon an agent of the payee 
and indorser of the draft, where the agent had authority to make and 
indorse drafts, and to act as the general agent of the payee in the con- 
duct of his business,and had had full charge of the acts and dealings with 
the bank at which the paper was discounted and the management of the 
paper. Persons v. Kruger, 45 N. Y. App. Div. 187, 60 N. Y. Supp. 
1071, 17 B. L. J. 44. 
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§ 3. Agent Must Have Authority to Receive Notice.— To charge a 
party with notice of the dishonor of a bill or note upon a notice given to 
another person as his agent, it must be shown that it was within the 
scope of the agent’s authority to receive such notice. Robinson v. Aird, 
29 So. 633, 43 Fla. 30. 

The mere fact of agency does not authorize the agent to accept no- 
tices of dishonor for his principal. Thus, notice of the protest of a note 
may not be given to the attorney for the party to be charged, where the 
attorney has special powers which do not authorize him to receive such 
a notice. State Bank vy. Ellery, 4 Martin N. S. (La.) 87. Where a 
promissory note was indorsed by an attorney in the name of his princi- 
pal under an authority to indorse notes, it was held that such author- 
ity did not authorize him to receive a notice of dishonor of the note, 
for authority to indorse does not include authority to receive notice of 
dishonor. Valk v. Gaillaid, 4 Strob. L. (S. C.) 99. 

The mere fact that one person is the financial agent of another does 
not make the agent a proper person upon whom to serve a notice of 
dishonor intended for the principal. New York & Alabama Contract- 
ing Co. v. Selma Bank, 51 Ala. 305. An agent may be appointed to re- 
ceive moneys for his principal at a particular piace and yet have no 
authority to receive notices of dishonor. And to charge an individual 
with liability by reason of a notice of dishonor served on his financial 
agent, with no further evidence of agency, would be a violation of the 
rule which requires satisfactory evidence of an agent's authority, from 
one who relies upon it, in order to charge the principal with a notice of 
dishonor served upon such agent. 

Notice to an outdoor servant, not known to have been an inmate in 
the family of the indorser was held to be insufficient. Commercial 
Bank v. Weller, 5U. C. Q. B. (Eng.) 543. 

A notice of dishonor intended for a corporation must of necessity be 
served upon an agent of the corporation. But, to validate such a notice, 
it must appear that it was actually served upon an agent of the corpora- 
tion and that the receipt of such a notice was within the scope of the 
authority of the agent served. Ina New York case it was held that a 
notice of dishonor, personally served upon a corporation, by leaving it 
‘‘at the cashier’s window,’’ without showing that it actually reached 
an agent or officer of the corporation, was insufficient. American Ex- 
change Nat. Bank v. American. etc. Co., 103 N. Y. App. Div. 372, 
92 N. Y. Supp. 1006, 22 B. L. J. 420, 24 B. L. J. 29. The indorser, 
sought to be charged in this case, was the American Hotel Victoria 
Company. A witness testified that, on the proper day, he went to the 
hotel premises and left a notice of dishonor ‘‘at the cashier’s window.”’ 
He did not show that the cashier or any one else was present, or that 
he drew the attention of any person to the notice, or that he made any 
effort to find an officer of the hotel company to whom the notice might 
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be delivered. The president of the hotel company testified that he did 
not see or receive the notice and that the first he heard of the matter 
was when he was notified by a firm of attorneys that they held the note 
for collection. This evidence, it was held, would not support an infer- 
ence that the notice was received by the corporation or anyone repre- 
senting it. ‘‘Where personal service is relied upon,’’ said the Court, 
“the evidence must show either actual personal service or an ordi- 
narily intelligent, diligent effort to make personal service upon the 
indorser.’’ 


§ 4. Agent May Have Implied Authority to Receive Notice—An 
agent may have implied, as well as express authority to receive notices 
of dishonor on behalf of his principal. Wilkins v. Commercial Bank, 
6 How. (Miss.) 217. In this case it appeared that A had been in the 
habit of receiving B’s mail at the post office and taking it to his own 
office, where B called for it regularly. On occasions A had opened 
letters addressed to B and had attended to matters therein referred to 
and at times he had received notices of dishonor and turned them over 
to B. Under these facts it was held that a notice intended for B and 
served upon A was sufficient although A could not remember having 
received the notice or having delivered it to B, but stated that, if he did 
receive the notice, he gave it to B. In Crowley v. Barry, 4 Gill (Md.) 
194, it was held that a notice of dishonor delivered to an agent, author- 
ized to receive and read the indorser’s mail, was sufficient, although 
the indorser also received mail from a post office near his residence. 


$5. Notice After Death of Party.—Where a party, to whom it is 
desired that notice of dishonor should be given, is dead, and the fact of 
his death is known to the party giving notice, the notice must be given 
to the executor or administrator of the deceased indorser or drawer, if 
there be one and if with reasonable diligence he can be found. This 
is the provision of section 169 of the Negotiable Instruments Law. Of 
course, in many instances, there is no personal representative of the 
deceased party at the time that notice should be given. In this event 
notice may be sent to the last residence or place of business of the 
party to be charged. Where the party is dead and there is a personal 
representative, he is the only person to whom a notice of dishonor may 
be given. If, prior to his death, the party had an agent upon whom 
notices might be served, the agency terminates with his death, and no- 
tice may not thereafter be served upon the agent. 

In Deininger v. Miller, 7 N. Y. App Div. 409, it was held that a 
notice of dishonor, given inan informal and casual way to an executor 
of a deceased indorser, after a delay of eleven days, and to the co- 
executor, to whom the party giving notice was referred, after a further 
delay of ten days, was not sufficient, where it further appeared that 
more than six weeks elapsed before a claim was formally presented to 
the executors. 





This Department embraces all the newly decided cases of importance to 
bankers. bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and stady of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


TRUST DEPOSIT. 


Matthews v. Brooklyn Savings Bank, New York Supreme Court, Appellate Division, June 14, 1912. 
136 N. Y. Supp. 110. 


The owner of a savings bank account had it changed so that it stood in her name 
‘‘in trust for Margaret Matthews.” The pass book was delivered to Margarct 
Matthe vs, who retained it for nearly a year, and then returned it to the depositor. 
The depositor later transferred the account to her name individually and it remained 
in this condition up to the time of the depositor’s death. It was held that, Margaret 
Mitthews having been informed of the deposit, an irrevocable trust was created in 
her favor, and that she was entitled to recover the fund. 


Appeal from Special Term, Kings County. 


Action by Margaret Matthews against the Brooklyn Savings Bank 
and Catherine McKenna, individually and as executrix of the estate of 
Mary Kelly, deceased. From a judgment dismissing plaintiff’s com- 
plaint on the merits, she appeals. Reversed and remanded. 


CarR, J. This is an appeal from a judgment of the Special Term, 
in Kings county, that dismissed the complaint of the plaintiff after a 
trial of the issues. The action was brought by the plaintiff to recover 
certain moneys which had been deposited in a savings bank in Brooklyn 
in the name of Mary Kelly in trust for Margaret Matthews. The facts 
appearing upon the trial, in the evidence offered by the plaintiff, were 
as follows: Mary Kelly during her lifetime was unmarried, and quite 
advanced in years at the time of the transaction in question. She 
had a sister, Annie Kelly, likewise unmarried and advanced in years. 
Some time prior to July, 1904, Annie Kelly died, leaving a bank account 


Nore.—For other decisions see Bankine Law JournaL Digest, § 176. 
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in the Brooklyn Savings Bank in form as follows: ‘‘ Annie Kelly, in 
trust for Mary Kelly:’’ On July 26, 1904, Mary Kelly went to the 
savings bank in question and transferred the account formerly existing 
in the name of ‘‘ Annie Kelly, in trust for Mary Kelly,’’ to a new ac- 
count, inform asfollows: ‘‘ Mary Kelly, in trust for Margaret Matthews 
(cousin).’’ When this account was opened, Margaret Matthews was pres- 
ent at the savings bank with Mary Kelly, and saw the bank book rep- 
resenting the new account. The learned trial court found that on said 
26th day of July, 1904, Mary Kelly delivered the passbook of the sav- 
ing bank account in question to Margaret Matthews for ‘‘ safe-keeping,’’ 
and that Margaret Matthews retained possession of said passbook until 
about the 2d day of May, 1905, when it was redelivered to Mary Kelly, 
who retained possession of the book thereafter until the account was 
closed. In 1907, Mary Kelly began to make withdrawals from the 
amount originally deposited ‘‘in trust for Margaret Matthews.’’ These 
withdrawals continued at intervals until April 23, 1910, when the ac- 
count was finally closed and the balance remaining therein, to wit, 
$1,774.30, was transferred by Mary Kelly to another account in the same 
bank which stood in her own name individually. Thereiore, at the time 
of the death of Mary Kelly in May, 1910, no part of the original deposit 
““in trust for Margaret Matthews’’ remained to the credit of said ac- 
count. 


It appears that Mary Kelly left a last will and testament at the time 
of her death, in which the defendant Catherine McKenna was appoin- 
ted as executrix. The instrument in question was not offered in evi- 
dence and there is nothing in the record before this court to show its pro- 
visions. 


The plaintiff gave in evidence the testimony of several witnesses as 
to declarations of the decedent, Mary Kelly, after the opening of the 
original account, as to her purpose in opening such account ‘‘ in trust 
for Margaret Matthews.’’ The learned trial court evidently refusedcred- 
ence to the witnesses who testified in behalf of the plaintiff as to the al- 
leged declarations of Mary Kelly, deceased, although as to one witness 
it gave credence as to one transaction she testified to and refused it as 
to another transaction as to which she testified. 

It is contended on this appeal that, on the findings of fact made by 
the trial court, judgment should have been awarded in favor of the plain- 
tiff. 

It would serve no very useful purpose to attempt to review the num- 
erous cases which appear in our reports in relation to these savings 
bank trust accounts, in view of the elaborate consideration given to all 
preceding authorities by the Court of Appeals in Matter of Totten, 179 
N. Y. 112, 71 N. E. 748, 70 L. R. A. 711, 1 Ann. Cas. 900. 

In that case, the Court of Appeals plainly endeavored to lay down 
a rule to cover all future controversies in court in regard to cases of 
this character. This rule was announced in language as follows: 
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‘“ A deposit by one person of his own money in his own name as 
trustee for another standing alone, does not establish an irrevocable 
trust during the lifetime of the depositor. It is atentativetrust merely, 
revocable at will, until the depositor dies or completes the gift in his 
lifetime by some unequivocal act or declaration, such as delivery of the 
passbook or notice to the beneficiary. In case the depositor dies before 
the beneficiary without revocation, or some decisive act or declaration of 
disaffirmance,the presumption arises that an absolute trust was created as 
to the balance on hand at the death of the depositor.’’ 


The real question in this case is whether, within the rule so declared 
in the Totten Case, the plaintiff has made out a cause of action. It is 
true, as was declared by the learned trial court, that, while there was 
a delivery of this passbook to Margaret Matthews by Mary Kelly, it was 
not necessarily a delivery for the purpose of divesting title, for it was 
accompanied at the same by the delivery of another passbook in which 
Margaret Matthews had clearly no interest whatever, tentative or actual, 
and that both books, under the testimony so far as the trial court would 
give it credence, may be considered as having been delivered to Mar- 
garet Matthews simply for the purpose of ‘‘ safe keeping.’’ But within 
the rule declared in Matter of Totten, delivery of the passbook was not 
the only unequivocal act that might make the transaction an actual and 
consummated trust. Among the acts which might produce this result, 
as specified by the court in that case, was ‘‘ notice to the beneficiary.’’ 

It is true that just what form this “‘notice’’ should take was not 
specified by the Court of Appeals, and wisely so, for each case of this 
character is dependent upon its own facts. Concededly there was notice 
here given by the depositor to the alleged beneficiary. The notice, so 
far as the testimony goes, extended simply to the opening of the account 
in the form in which it was opened. The learned trial court thought that 
this was not enough, but that proof should be given to show that, when 
the benficiary was notified of the opening of the account, there was 
some additional statement or declaration by the depositor as to her in- 
tention in the opening of the account in that form, or otherwise the so- 
called trust would be nothing more than a tentative trust, revocable by 
withdrawal of the fund on the part of the trustee during her lifetime. 

In the Matter of Davis, 119 App. Div. 35, 103 N. Y. Supp. 946, a 
savings bank account had been opened by one Marian Davis, in trust 
for William H. Davis. The apparent beneficiary had died before the 
depositor and trustee. After his death, the passbook representing the 
account in question was found in a safe deposit vault rented by the bene- 
ficiary. It was held by this court that the fact of finding the passbook 
in question in the safe deposit vault of the beneficiary was proof that he 
had received from the depositor or trustee notice of the opening of the 
trust account, and that therefore the trust became, not tentative and 
revocable, but absolute in favor of the apparent beneficiary. 

On the strength of this authority, this court is obliged to hold that 

* on the facts found by the learned trial court, both in its decision and at 
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the request of the plaintiff, the conclusion of law dismissing the com- 
plaint of the plaintiff was not justifiable. 

The judgment should be reversed, and a new trial granted; costs to 
abide the event. 

Hirschberg, Thomas, and Woodward, JJ., concur. Burr, J., reads 
for affirmance. 


Burr, J. I dissent. Whether when Mary Kelly opened an account 
with the Brooklyn Savings Bank, in form ‘* Mary Kelly in trust for Mar- 
garet Matthews (cousin),’’ her intention was to create an irrevocable 
or only a tentative trust, is a question of fact. Inre Totten, 179 N.Y. 
112, 71 N. E. 748, 70 L. R. A. 711, 1 Ann. Cas. 900. While delivery 
of the passbook tothe suggested beneficiary, or notice to her of the open- 
ing of an account in such form, are evidential facts bearing upon the 
question of intent, I do not think that they are necessarily conclusive. 
Particularly is this so when, as here, a court has found that the delivery 
to plaintiff was not an absolute and unqualified one, but only as custo- 
dian. As against the evidential facts of delivery of sucha character, and 
notice, are the facts which are inconsistent with an intent to create an 
irrevocable trust, that the pass-book was redelivered to the depositor, 
and that in her lifetime she withdrew the whole of the sum on deposit, 
and redeposited the same to the credit of an account in her individual 
name. The burden of proof was upon plaintiff to establish depositor’s 
intent. I think that the most that plaintiff can claim is that the circum- 
stances pointed as much in the direction of an irrevocable as of a tenta- 
tive trust. That is not sufficient to entitle her to recover. 





BANK CANNOT RECOVER MONEY PAID ON FORGED 
CHECK. 


Cherokee National Bank v. Union Trust Co., Supreme Court of Oklahoma, July 23, 1912. 125 Pac. 
Rep. 464. 


Under the Negotiable Instruments Law a drawee bank which pays a check 
bearing a forgery of the drawer’s signature to a holder in good faith cannot recover 
the money so paid. This is so even though the holder indorses the check ‘previous 
indorsements guaranteed.”’ Such guaranty does not apply to the drawer’s signature. 





Action by the Cherokee National Bank against the Union Trust 
Company. Judgment for defendant, and plaintiff brings error. 
Affirmed. 

Hayes, J. Plaintiff in error was plaintiff in the court below, and 
defendant in error was defendant. Both parties are domestic cor- 
porations, engaged in the banking business, Craig county and Tulsa 


Nore:—For other decisions see BANKINGLAW JoURNAL Digest, §§ 191, 192. 
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county, respectively. This proceeding in error is prosecuted frcm 
an order of the trial court, sustaining a demurrer to plaintiff’s peti- 
tion and dismissing its cause of action, and the sole question present- 
ed in this court for determination is whether plaintiff's petition states 
a cause of action. 

It alleges, in substance, that on the 3rd day of January, 1910, one 
C. Caldwell, who was a customer and depositor of the bank of plain- 
tiff presented to defendant, Union Trust Company, a check for the 
sum of $325, payable to the order of Oliver Smith, drawn on the plain- 
tiff bank. At the time the check was presented to defendant and 
paid by it, the same was indorsed by Oliver Smith, the payee therein 
J. W. Sanders, and J. E. Temples, fcr whom defendant cashed 
the check. (Immediately after purchasing the check, defendant for- 
w irded it for collection through its collection agency, the National 
Bank of Commerce of Kansas City, Mo., with the folowing indorse- 
ment thereonin writing: ‘'Pay Nat'l BankofCommerce. Previous 
indorsements guaranteed. Kansas City, Mo. OK123, Jan. 14, 1910. 
Union Trust Company, Tulsa, Oklahoma.” On the 15th day of the 
same month, the National Bank of Commerce received the check 
and forwarded it to its collection agent at Vinita. Its collection 
agent, upon receiving the check, presented the same to plaintiff and 
received payment thereon in full, which sum was duly remitted to 
and received by defendant in full paymentof the check. Afterwards, 
on the 22d day of Jannary, 1910, plaintiff discovered that the signa- 
ture of the drawer upon said check was not the real signature of the 
pretended drawer, but was a forgery. Plaintiff immediately, upon 
said discovery, notified defendant bank that the check was a forgery, 
and demanded defendant to repay to plaintiff the money it had re- 
ceived on the check from plaintiff, which defendant refused to do. 
Plaintiff alleges that in paying the check it relied upon the indorse- 
ments of defendant as written upon said check, and relied upon and 
believed that all the indorsements upon the check, as they appeared 
thereon, were genuine, and true indorsements. It thereupon pray- 
ed judgment in the amount of said check, being the sum of money 
paid thereon by plaintiff to defendant, and for costs. 

The court, in American Express Co. v. State National Bank, 27 
Okl. 824, 113 Pac. 711, 33 L. R. A. (N. S.) 188, held the circumstances 
under which a payee receiving money from a bank, purporting to be 
drawn upon it by one of its depositors, but the signature upon which 
was in fact forged, is entitled to retain the money to be as follows: 
‘*First, that the payee was not negligent in receiving the check; 
second, that the payor was lacking in due care in paying the same; 
and, third, that upon the payor’s action the payee has changed his 
position, or would be in a worse condition if mistake was corrected 
than if payor had refused to pay check at time of its presentment.” 
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In that case the bank upon which the check was drawn paid the 
same upon its pres:ntment to the bank by the pavee, and thereafter 
discovered that the name of the purported drawer had been forged 
to the check. The check was signed in the manner that was custom- 
ary for the drawer to sign its checks; but it was not shown that the 
payee, on account of the payment of the check when presented, 
had been put in a worse position than if payment had been refused. 
This court affirmed a judgment of the trial court, holding that the 
bank was entitled to recover. The transaction involved in that case 
arose long before the adoption of the uniform negotiable instruments 
law, enacted in this state on the 20 day of March, 1909 (Sess. Laws 
1909, p. 387); and this court, in departing from the old doctrine that 
a bank is bound to know its depositors’ signatures, and cannot re- 
cover money paid upon the forgery of the drawer’s name, when the 
forgery is discovered, and in adopting the rule anrounced therein 
as the one supported by the sounder reason, although not supported 
by the weight of authority, stated in the opinion that: ‘* The old 
rule has not become a part of our common law by general usage or 
custom; nor has it been expressly or impliedly made part of our law 
by statute.” 

It will serve no useful purpose to review, in this opinion, the au- 
thorities supporting the respective rules, and the reasons that have 
been given in support thereof; for the question befure us now is: 
Has a drawee, who, without knowledge on its part of the forgery, 
has paid acheck, a right to recover money paid on a depositor’s forg- 
ed check, inthe absence of any negligence or fraud on the part of the 
holder to whom the check was paid? 

Section 62 of the act of the Legislature approved March 20, 1909 
(Comp. Laws 1909, § 4496), provides: ‘‘ The acceptor by accepting 
the instrument engages that he will pay it according to the tenor of 
his acceptance; and admits: 1. The existence of the drawer, the 
genuineness of his signature, and his capacity and authority to draw 
the instrument; and, 2. The existence of the payee and his then 
capacity to indorse.” 

The uniform negotiable instruments law has been enacted in 
Missouri, and constitutes part of the statute of that state. In Na- 
tional Bank of Rolla v. First Nat. Bank of Salem, 141 Mo. App. 719, 
125 S. W. 513, the facts presented the question now under considera- 
tion, including the construction of the statute above quoted. Inthe 
opinion it was said: ‘‘ The adoption in this and other states of our 
negotiable instruments law was for the purpose of having in the 
statutory laws of the states a uniform law in regard to commercial 
paper. A confusion was known to exist on many of the everyday 
transactions concerning such paper, and it may be said that there 
was no question upon which the courts were more in conflict than 
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upon the question involved in this case. After a careful examina- 
tion of the new law, we are inclined to believe that it was intended 
to adopt the law as declared in Price v. Neal, supra [referring to 
Price v. Neal, 3 Burr. 1354].’’ See, also, Nat. Bank of Commerce v. 
Mechanics’ American Nat. Bank, 148 Mo. App. 1, 127 S. W. 429. 

In Title Guaranty & Trust Co. v. Haven, 126 App. Div. 802, 111 
N. Y. Supp. 305, the Supreme Court of that state, in its First Ap- 
pellate Division, construing the same statute, said: ‘‘A bank which 
pays a check purporting to be drawn on it by one of its depositors 
guarantees the existence of the drawer, the genuineness of his sig- 
nature, and his capacity and authority to draw the instrument, and, 
where such signature is forged, cannot recover back the amount from 
the person to whom it was paid, although the position of the parties 
to such person has not changed in any respect.” 

This case was, on appeal, reversed by the Court of Appeals, and 
it was held that the foregoing staute did not apply in the case; but 
the construction of the statute was approved. Title Guaranty & 
Trust Co. v. Haven, 196 N. Y. 487, 89 N. E. 1082, 1085, 25 L. R. A. 
(N. S.) 1308, 17 Ann. Cas. 1131. 

Referring to the negotiable instruments law, the Supreme Court 
of Oregon, in which state the law has also been enacted, in the re- 
cent case of Lumbermen’s Nat. Bank of Portland v. Campbell, 121 
Pac. 427, said. ‘‘ The acts from which these excerpts are taken was 
designed to harmonize the decisions of courts of last resort in re- 
spect to commercial paper, and to give to negotiable instruments a 
degree of certainty that would be universal in its application in 
the states enacting the law.” 

That the foregoing excerpt states the chief purpose of the negoti- 
able instruments law is familiar knowledge to the courts and to the 
bar. Of course, it is fundamental that the court of no state in which 
the law is enacted is bound by the construction of the statute by the 
courts of other states; but courts, with full knowledge of the history 
of this legislation, and knowing that its chief purpose is as stated 
above, should, we think, upon all questions of construction, where 
the rule adopted by other states is not plainly erroneous, be dis- 
posed to follow the construction given to the act by the courts 
of the state in which the act has heretofore been adopted and 
construed; and particularly should this be true where the statute 
involves a question upon which the authorities, independent of a stat- 
ute, are so greatly divided as they are upon the question presented 
in the case at bar, for by no other course may uniformity be obtain- 
ed ; and, if the statute, thus construed, works a hardship in any local- 
ity, it may be corrected by legislation. 

Other cases construing this statute, in harmony with the forego- 
ing decisions from New York and Missouri, are: First National Bank 
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v. Bank of Cottage Grove, 59 Or. 388, 117 Pac. 293; Farmers’ & Mer- 
chants’ Bank v. Bank of Rutherford, 115 Tenn. 64, 88 S. W. 939, 112 
Am. St. Rep. 817; Times Square Automobile Co. v. Rutherford Nat. 
Bank (N. J.), 73 Atl. 479. 

Dean James Bar Ames, in an article in 14 Harvard Law Review, 
442, commenting upon the effect of the different provisions of the 
negotiable instruments law, said of the section now under considera- 
tion: ‘* Since an acceptor, by section 62, engages to pay the bill ‘ac- 
cording to the tenor of his acceptance,’ he must pay to the innocent 
payee or subsequent holder the amount called for by the bill at the 
time he accepted, even though larger than the original amount order- 
ed by the drawer. A bank certifying a raised check is in the same 
case, since section 87 assimilates a certification to an acceptance. If 
the acceptor or certifying bank must honor his acceptance or certifi- 
cation in such a case, a fortiori a drawee who pays a raised bill or 
check, without acceptance or certification, should not recover the 
money paid from aninnocent holder. These results are at variance 
with numerous American decisions, but they are changes for the 
better, and, so far as adopted, bring the law of this country into har- 
mony with the law of nearly, if not, indeed, all of European states.” 

Under the rule of these authorities, had plaintiff merely accepted 
the bill drawn upon it, it could not be heard thereafter to deny that 
the signature of the drawer was genuine, but it would have been 
held bound upon its promise to pay the check, and to pay it in ac- 
cordance with the tenor thereof ; so by paying the check, plaintiff is 
bound to the same effect, for payment is more than acceptance, in 
that it discharges the indebtedness represented by the check after it 
is accepted. Bank v. Bank, 109 Mo. App. 665, 83 S. W. 537; First 
Nat. Bank v. Bank of Cottage Grove, supra. 

Nor can plaintiff recover by reason of the indorsement upon the 
check: ‘* Pay National Bank of Commerce ; previous indorsements 
guaranteed ; Kansas City, Mo., Union Trust Company, Tulsa, Okla- 
homa”—for the guaranty applies only to the indorser, and does not 
protect the drawee against the risk of cashing the check to which the 
maker’s name is forged. National Bank of Rolla v. First National 
Bank of Salem, supra. Nor can defendant be held as an indorser 
upon the check, because by section 188 of the act of the Legislature 
approved March 20, 1909 (section 4622, Comp. Laws 1909), it is pro- 
vided: ‘‘ Where the holder of a check procures it to be accepted or 
certified the drawer and all indorsers are discharged from liability 
thereon.” See authorities cited on first point in this opinion. 

It follows from the foregoing views that the judgment of the trial 
court should be affirmed. 

Turner, C. J., and Wittiams and Kang, J. J., concur. Duwn J., 
absent, and not participating. 
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RIGHTS OF PREFERRED STOCKHOLDER. 


Russell v. American Gas & Electric Company, New York Supreme Court, Appellate Division, July 11, 
1912. 136 N. ¥. Supp. 602. 


Where all the authorized common stock of a corporation has not been issued and is 
worth more than par, the owner of shares of preferred stock in the corporation, hav- 
ing a voting power, and being entitled to six per cent. cumulative dividends and a 
preference upon dissolution, cannot restrain the corporation by injunction from is- 
suing such common stock at par to its common stockholders, to the exclusion of the 
preferred stockholders. If a preferred stockholder in such a case has any cause of 
action it is in the form of an action for damages. 


John Edson Brady for plaintiff-appellant ; William B. Hornblower 
of counsel. 


Sim >son, Thacher & Bartlett for defendant-respondent ; Thomas 
Thacher of counsel. 
Action by Charles N. Russell against the American Gas & Electric 


Company. From an order denying motion for an injunction pendente 
lite, plaintiff appeals. Affirmed. 


McLaAvuGHuIn, J:—Action by a holder of 460 shares of the preferred 
stock of the defendant corporation to restrain a proposed issue of com- 
mon stock unless the holders of both the preferred and common are per- 
mitted, upon the same terms, to subscribe therefor. A temporary in- 
junction was obtained by an order to show cause, upon the return of 
which plaintiff’s motion for an injunction pendente lite was denied. 
From the order denying the motion, plaintiff appeals. 

The defendant is a domestic corporation with an authorized capital 
stock of $7,000,000 divided into 140,000 shares of the par value of $50 
each, of which $3,500,000 is preferred and $3,500,000 common stock. 
The preferred stock is entitled to cumulative dividends at the rate of 6 % 
per annum and to preference in the distribution of assets until the par 
value and accumulated dividends have been paid and ‘‘to no further 
dividends or distribution.’’ 

There are now outstanding 33,230 shares of the preferred and 50,000 
shares of the common stock, leaving 36,770 shares of preferred and 20, 
000 shares of common unissued. Prior to the commencement of this 
action the directors of the defendant resolved to issue 10,000 shares of 
the unissued common stock and to allow the holders of the issued com- 
mon stock to subscribe fer the same, ratably at par. The market value 
of the common stock was them about $80 per share, while the market 
value of the preferred was about $47. The plaintiff demanded that he 
be allowed to subscribe pro rata for the common stock, along with its 
other holders. His request was refused and he thereupon commenced 
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this action. The Court below denied his motion for an injunction jen- 
dente lite, but upon condition that he be allowed to subscribe for an 
equivalent amount of preferred stock at par. 

The principal ground of plaintiff’s alleged cause of action, as set 
forth in‘his complaint, is that the holders of the common stock have been 
given the right to subscribe at par, for stock which is worth about $30 
more than par, while the same right has not been extended to the hold- 
ers of the preferred stock. Iam unable to see how the plaintiff can sus- 
tain his alleged cause of action, or that he has any reason to complain. 
Where a corporation has property in excess of the amount of its capital 
stock, the excess is surplus which may be divided among the stockholders 
entitled to share therein, either in money or property. (Williams v. 
Western Union Telegraph Co., 93 N. Y. 162.) Asa holder of the pre 
ferred stock the plaintiff could claim no interest in suchexcess. So long 
as the dividends upon his stock were paid, and the defendant had pro- 
perty equal in value to the amount of its outstanding capital stock, after 
the payment of its debts, the corporation, if it saw fit to do so, could dis- 
tribute all the rest of its assets among the holders of its common stock 
and the plaintiff would have no ground for complaint. 

It is not claimed that the capital stock of the defendant has been im- 
paired, or that it could not legally issue the additional stock at par. 
That being so, whatever value the stock had above par, represented sur- 
plus and was available for distribution among the holders of its common 
stock. Whether this was done by selling the stock at its market value 
and then distributing the excess, or by issuing the stock to the holders 
of the common at par, does not concern the plaintiff. He cannot insist 
that the corporation build up a large surplus nor object to a distribution 
of its property, when duly authorized, among the holders of common 
stock, so long as his dividends and its capital remains unimpaired. 

It is urged, however, and with some force, that the plaintiff, as a 
stockholder, had the right to share proportionately in any issue of stock, 
under the principle laid down in Stokes v. Continental Trust Co. (186 
N. Y. 285). Inso far as this contention is based upon the plaintiff’s 
asserted right to participate in the profits derived from the issue of the 
common stock below its market value, it is unsound and cannot be sus- 
tained. The issue of stock will, however, reduce the plaintiff’s propor- 
tionate interest in the corporation, but in considering this phase of the 
question, there is one point in which the present case differs materially 
from the Stokes case, and from the case of Page v. American & British 
Mfg. Co. (129 App. Div. 346). In each of these cases the change was 
made in the authorized capital stock, while in the case now before us the 
stock which it is proposed to issue is a part of the stock authorized in 
the defendant’s certificate of incorporation. 

The plaintiff, as already indicated, holds 480 shares of an authorized 
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capital issue of 140,000 shares,—about 1-291 of the number of shares 
stated in the certificate of incorporation. It is, to say the least, doubt- 
ful whether the fact thatall the shares authorized had not been issued 
gave him an inherent right to any greater proportional interest than this 
(Curry v. Scott, 54 Pa. 277). Of course he would be entitled to pro- 
tection against discrimination and oppression in subsequent issues of 
stock, but it does not follow that where all the authorized stock of a cor- 
poration is not at once subscribed for and issued, the subscribers to whom 
stock is issued can, in the absence of bad faith, insist upon participating 
pro rata in subsequent issues ; on the contrary, Sec. 23 of the Stock 
Corporation Law provided that where the whole capital stock has not 
been subscribed at the time the certificate is filed, the directors may 
thereafter open books of subscription and I do not understand that a 
subscriber, upon receiving his stock, thereby acquired any inherent 
right to preserve the existing ratio between his stock and the stock issued 
and outstanding at that particular time. If, in the Stokes case, the ad- 
ditional stock which was sold to Blair & Company had been authorized 
in the defendant’s certificate of incorporation, it is by no means certain 
that the plaintiff could have successfully complained of the transaction. 

But even assuming that the plaintiff is entitled to preserve his pres- 
ent proportionate interest in the defendant, | am of the opinion that 
the Court below was right in refusing an injunction pendente lite. Under 
the order appealed from, the plaintiff is offorded an opportunity to in- 
crease his holdings in the same ratio offered to the holders of the com- 
mon stock. He owns but 1-173 of the stock now outstanding and, as 
already said, the principal ground of his complaint is not that this in- 
terest will be diminished, but that he is entitled to share in the benefits 
accruing to the holders of the common stock owing to the fact that the 
new stock can be sold above par. He has no just cause of complaint 
upon this ground. Indeed, if he has inherent right to a proportionate 
interest in the corporation at the present ratio, and desires to preserve 
that right, he can do so and then recover for any damages he may 
sustain by adopting that course. 

The record presents no indication whatever of bad faith or improper 
motive in the proposed issue of stock and so far as appears no other 
stockholder objects. 

Under the circumstances I do not think a Court of Equity should 
interfere by injunction and prevent what appears to be the wish of a 
large majority of the stockholders of the defendant in order to protect 
the plaintiff in what is, at most a rather unsubstantial right which it is 
possible for him to protect in another way. 

The order appealed from, therefore, should be affirmed with $10 
costs and disbursements. 

All concur. 








850 THE BANKING LAW JOURNAL. 


PAYMENT OF CHECK AFTER DRAWER’S DEATH. 


Glennan v. Rochester Trust & Safe Deposit Co., New York Supreme Court, Appeliate Division, 
July 9, 1912. 





A drawee bank which pays a check in good faith and in the usual course of 
business, without knowledge of the fact that the drawer is dead, is protected in 
such payment. 





Action by John W. Glennan, as administrator, etc., of John Cal- 
lahan, against the Rochester Trust & Safe Deposit Company to re- 
cover a deposit made by hisintestate. From a judgment for defend- 
ant and an order denying a motion for new trial, plaintiff appeals. 
Affirmed. 

McLennan, P. J. John Callahan for about 25 years prior to his 
death, which occurred on the 9th day of March, 1908, resided in the 
city of Washington, District of Columbia. On the 5th day of July, 
1907, he deposited with the defendant the sum of $2,500,and received 
a passbook. The money was to draw interestat the rate of 4 per 
cent. on monthly balances while it remained on deposit with the de- 
fendant. Michael Naylon and Martin Naylon were half brothers of 
Callahan, and resided in the city of Rochester. The Naylons were 
practically strangers to Callahan, as Michael Naylon had seen him 
not over three times in 40 years, and Martin Naylon, so far as the 
evidence shows, had seen him but once during that time. On Feb- 
ruary 10, 1908, Callahan entered a hospital in Washington, suffer- 
ing from a disease from which he died at such hospital on March 9, 
1908. On February 23,1908, Edmund J. De Lacy, a son of Callahan’s 
wife by a former marriage, wrote to the Naylons against the wishes 
of Callahan to come to Washington. On February 29, 1908, Michael 
Naylon went to the defendant’s bank, and told one of its officers or 
employes that Callahan was sick, and that he, Naylon, wanted a 
check to take down to Callahan for his signature, so that he could 
procure the money on deposit in defendant’s bank in case Callahan 
died, and at that time got the information from defendant that the 
interest accrued on the deposit amounted to $33.33. On the follow- 
ing morning, March Ist, which was Sunday, the two Naylons arrived 
at Washington, and saw Callahan at the hospital twice on that day. 
The next morning, Monday, between 8 and 9 o'clock, the Naylons 
procured a notary, who was a stranger to them and Callahan, and 
went tothe hospital. There they received a check on the defend- 
ant bank dated March 2, 1908, to the order of Michael Naylon for 
$2,533.33, signed by John Callahan, and also an assignment which 
for a consideration of $5 and other consideration not named,assumed 
to transfer and to convey to Michael Naylon the sum of $2,533.33 on 
deposit to the credit of John Callahan in defendant’s bank, with full 


Notre.—For other decisions see BANKING Law Journat Digest, § 111. 
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power and authority onthe part of Naylon to draw any necessary 
checks, papers, or vouchers to obtain possession of the money. This 
assignment was dated the 3d day of March, 1908, and was acknowl- 
edged before the notary on thesame day. It was necessary to have 
Callahan raised up by the nurse and held in order to get his signa- 
ture to the papers. The Naylons remained in Washington until 
after Callahan's death, and brought his body with them to Rochester 
for burial. Notice of Callahan’s death was given in the Rochester 
papers on March 31, 1908. Michael Naylon took the check which 
was signed by Callahan to the Rochester Savings Bank, opened an 
account there, and deposited the check. The check went through 
the clearing house in the ordinary way, and was paid by defendant 
bank on March 16, 1908. The defendant offered evidence tending 
to show that no knowledge of Callahan’s death came to it or to any 
of its officers until some timeafter the check was paid, and the de- 
fendant claims that by its payment of the check in good faith, and 
without knowledge of Callahan's death, it is relieved from all liabil- 
ity to the plaintiff. As afurther defense, the defendant alleges that 
the assignment above referred to was valid and transferred title to 
the deposit to Michael Naylon, although it is conceded that the de- 
feadaat had no notice of the assignment until November, 1909. Upon 
the trial the signature of Callahan to the check and to the assign- 
ment was disputed as was also his competency to execute them. 

The court submitted to the jury six specific questions as follows: 

‘*(1) Did John Callahan sign the check ? 

‘* (2) Did he know what he was doing ? 

‘*(3) Did John Callahan sign the assignment ? 

‘*(4) Did he know what he was doing? 

‘*(5) Did he intend to transfer the bank deposit to Michael 
Naylon? 

‘*(6) Did the bank pay the money without knowledge of the death 
of John Callahan and in due course of business ?” 

The jury answered all six questions in the affirmative. The court 
charged the jury in part as follows: 


‘* If John Callahan signed the paper (the check), and knew what 
he was about when he signed it, the verdict goes to the defendant, 
unless you can find that the defendant did not pay this money in good 
faith, without notice or knowledge of his death. If it paid it in the 
course of business and in good faith, without notice of the death of 
John Callahan, the verdict goes for the defendant. So, too, if John 
Callahan, before his death, parted with all his interest in that de. 
posit by means ofthis assignment, the verdict goes to the defendant, 
because, if he had no interest in the deposit, the plaintiff, the ad- 
ministrator, could not succeed to anyinterest. If John Callahan ex- 
ecuted an assignment, knowing what he was doing, intending to 
transfer his interest therein to Michael Naylon, and it was delivered 
with that intent, the plaintiff has no standing in court, because the 
interest of Johu Callahan was assigned to Naylon. It is claimed 
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he did not know what he was about when he signed the check or the 
assignment, if he signed either or both. If he did not, the papers 
were void, and plaintiff would be entitled to a verdict at your hands.’ 


Plaintiff excepted to that portion of the charge in reference to 
payment by the bank in good faith without knowledge of Callahan’s 
death, and asked the court to charge that, if the defendant had not 
accepted the check prior to the death of Callahan, it was not auth- 
orized to pay it after his death; also, that the agency and authority 
to pay on the check, if the jury should find that the check was exe- 

_cuted and delivered to Naylon, terminated with Callahan’s death. 
The court declined to charge as requested, and plaintiff excepted. 
During the trial the Naylons were called as witnesses for the de- 
fendant, and testified at considerable length as to the transactions 
between themselves and the deceased with reference to the execu- 
tion and delivery of the check and the assignment. The plaintiff 
objected to the admission of their testimony as to any such transac- 
tion upon the ground that they are not competent to so testify under 
section 829 of the Code of Civil Procedure. Plaintiff's objecticns 
were overruled and exceptions were taken to such rulings. 

The jury found that the check in question was the check of plain- 
tiff’s testator, that it was presented at the bank in the ordinary 
course of business, and that it was paid in good faith by the defend- 
ant, and without any knowledge that plaintiff's testator had died be- 
fore such payment. It seems to me that, under such circumstances 
under the Negotiable Instruments Law,-the defendant was relieved 
from again paying the amount of the check. If this be not so then 
it is hard to see how the banking business can be conducted with 
any safety to a banking concern. To illustrate: A man residing 
in California has an account in a bankin the city of New York upon 
which he has been accustomed to draw checks directing the pay- 
ment of the money by such bank to the payees named in such checks. 
Is it conceivable that under the present banking system the bank 
upon which such check is drawn must inquire at the time such check 
is presented whether the drawer is dead? If so, every business 
transaction in the country must be held up until that fact can be as- 
certained by the bank upon which such check is drawn. 

No case has been called to our attention where this question has 
been decided by the courts of this state. The text-book writers do 
not seem to advance very decided views on the subject. Daniels, 
in his work on Negotiable Instruments, discusses the question some- 
what at length saying ([4th Ed.] § 1618B): 


‘*Whether death of drawer revokes check. The death of a drawer 
of a check, as is stated by many authorities, operates as a revoca- 
tion of the authority of the bank or banker upon which it is drawn 
to pay it; and though it is conceded that, if the bank or banker pay 
the check before notice of the death, the payment is valid; other- 
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wise, it has been considered, it isnot. This view has been generally 
based upon the decision in the English case of Tate v. Hilbert, 
where it was held that the gift of a common check on a banker pay- 
able to bearer was not a valid donatio mortis causa, or an appoint. 
ment or disposition in the nature of it. It is quite true that author. 
ity to an agent is revoked as a general rule by death of the principal; 
but this doctrine is qualified by the equally well-settled principle 
that, if the authority be coupled with an interest in the thing vested 
in the agent the death of the principal operates norevocation. Where 
a check is given to the payee for a valuable consideration (and the 
check imports value), the authority to the payee to collect the 
amount from the bank is coupled with a vested interest inthe check. 
He can sue the drawer upon the check if it be dishonored. The 
drawing of the check without funds to meet it is a fraud, and the 
English case above referred to does not determine, as has been sup- 
posed, that, when the check is given for value, the authority of the 
banker to pay itis revoked. The death of the drawer of an ordi- 
nary bill of exchange does not revoke it, and we can discern no 
principle of law which allows the death of the drawer to effect the 
rights of a check holder who has given value for it. The idea that 
the death of the drawer of a check given to the payee for value 
operates a revocation is, as it seems to us, a total misconception of 
the law; for a check is a negotiable instrument as often, if not more 
frequently, given for value, than any other species of commercial 
paper. Thedrawer is deemed the principal debtor; and it is an- 
omalous to hold that his death in any wise lessens his obligations, 
or the rightof the bank to pay it, when given for value.” 

In the case at bar, it is conceded that the check in question was 
given to Michael Naylon without consideration and with the inten- 
tion upon the part of the drawer, Callahan, that Naylon should pre- 
sent it for payment only in case of Callahan’s death. Weare, how- 
ever, of the opinion that it is immaterial whether the check was a 
gift, or whether it was given for value. It is a long-established rule 
of the law merchant that a negotiable instrument imports value, and 
we think that, when a check is presented for payment to the bank 
upon which it is drawn, the banker is authorized to rely upon the pre- 
sumption that the check is given for value. He is not called upon 
to presume that the check was a donation. There is no reason why 
he may not rely upon the presumption which protects a purchaser in 
good faith and for value in due course of business. To hold other- 
wise would be to declare that one presumption attains in reference 
to the check while the drawer is alive and another to the same instru- 
ment upon his death. 

We think the trial court was right, however, in charging the jury 
that if the bank had knowledge of Callahan's death before the check 
was presented for payment, or if it had learned facts sufficient to put 
a reasonable man upon his inquiry, it was not protected in paying the 
check, and upon the evidence presented upon this question the jury 
were warranted in finding as they did, that the defendant paid the 
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check in good faith, in due course of business, and without knowl- 
edge of Callahan's death. 

Bat, further, we are of the opinion that the assignment above re- 
ferred to was sufficient to transfer to Michael Naylon all the interest 
which Callanan had in the deposit in defendant’s bank, and clearly 
Callahan’s death could have no effect upon the validity and force of 
this assignment. The evidence as to the genuineness of Callahan's 
signature presented a question of fact for the jury, and we think 
their finding as to the genuineness of his signature was supported 
by ample proof. It was further claimed that he was not competent 
to execute the assignment at the time it was executed, and that he 
did not know what he was doing. The evidence on this point was 
more conflicting than upon the question of the genuineness of his 
signature, but we think the finding of the jury on this question is 
clearly supported by the evidence. 

It follows that the judgment and order appealed from should be 
affirmed, with costs. 


I 


BANK NOT LIABLE ON CONTRACT OF GUARANTY. 


Cottondale State Bank v. Oskamp, Supreme Court of Florida, July 5, 1912. 59 So. Rep 566. 





A bank has no authority to guarantee the payment of the debt of a third person. 
Where the cashier makes such an agreement on behalf of the bank the bank is not 
bound thereby. 


Action by Oskamp Nolting Co. against the Cottondale State Bank. 
Judgment for plaintiff, and defendant brings error. Reversed. 

Taytor, J. The defendant in error sued the plaintiff in error, the 
C>ttondale State Bank, in the circuit court of Jackson county for the 
recovery of $150, upon the following written contract: 


‘*For and in consideration of $1.00, to me in hand paid by the 
Oskamp Nolting Company, a firm doing business in the city of Cin- 
cinnati, state of Ohio, the receipt of which are hereby acknowledged, 
I hereby guarantee unto them the said Oskamp Nolting Company, 
unconditionally and at all times for five months from date any indebt- 
edness of W. R. Young doing business at Youngstown, the state of 
Florida, to the extent of, and not to exceed, the sum of $150 00 for 
any goods, wares and merchandise that the said Young has hereto. 
fore purchased or may hereafter purchase or receive from the said 
Oskamp Nolting Company. This guarantee is to be an open one, 
and to continue one and at all times to the amount of $150 00, un- 
til revoked by me in writing. 

‘‘[n witness whereof, I have hereunto set my hand this 2lst day 
of August 1909. CoTToNDALE State Bank, 

**C. J. Williams. Per Arthur Williams, Cashier.” 


The defendant bank pleaded (1) that it did not contract as was al- 


Nore:—For other decisions, see BANKING Law JournaL Digest, §§ 213-218. 
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leged ; (2) that the alleged contract put in evidence by the p'aintiff 
is not its contract. 

The defendant bank before trial moved for leave to file the fol- 
lowing additional plea: 

‘*That the guarantee of Arthur Williams as cashier of the Cotton- 
dale State Bank was made by Arthur Williams without authority cf 
law or the charter of said bank, and is not binding upon said bank,” 
but the court refused to permit said plea to be filed. At the trial, 
when the above contract of guaranty was offered in evidence by the 
plaintiffs, it was objected to by the defendant on the grounds ‘‘that 
it is not shown that the Cottondale State Bank is a guaranty com- 
pany, or has the right under its charter to guarantee the payment of 
debts of others, or that Arthur Williams, the then cashier of said 
bank, had the right to bind the bank as surety for the debts of an- 
other under the charter of the bank.” 

These objections were overruled by the court, and the said in- 
strument was admitted in evidence, and such ruling is assigned as 
error. 

There was a verdict and judgment in favor of the piaintiffs below, 
and the defendant below brings this judgment here for review by a 
writ of error. 

The court below erred in admitting in evidence over the defend- 
ant'’s objections the written guaranty purporting to bind the de- 
fendant bank to pay the debt of athird party. There is no provi- 
sion in either our state banking laws or in the federal bank laws that 
either expressly or by implication empowers such banks to guarantee 
the payment of a debt of a third party, solely for his benefit, and 
any such agreement when attempted by them is ultra vires and void, 
and is not binding upon such bank when made by its cashier, since 
such cashier is not authorized by an agreement that is ultra vires as 
to such bank to bind such bank. Bowen v. Needles Nat. Bank (C. 
C.) 87 Fed. 430. 

A bank is authorized to lend its money, but notits credit. John- 
son Bros. & Co v. Charlottesville Nat. Bank, 3 Hughes, 657, Fed. 
Cas. No. 7,425; National Bank of Commerce v. Atkinson (C. C.) 55 
Fed. 465; Commercial Nat. Bank v. Pirie, 82 Fed. 799, 27 C. C. A. 
171; Norton v. Derry Nat. Bank, 61 N. H. 589, 60 Am. Rep. 334; 1 
Morse on Banks and Banking, § 65. 

The defendant bank is not bound by the instrument offered and 
admitted in evidence, and the plaintiffs cannot recover thereon 
against said bank, and such instrument should have been excluded 
from evidence when offered and objected to. 

The judgment of the court below in said cause is hereby reversed, 
at the cost of the defendants in error. 
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HOLDER IN DUE COURSE. 


Wells v. Duffy, Supreme Court of Washington, July 15, 1912. 124 Pac. Rep. 907. 


A note for $2,000 was obtained, according to the claim of the maker, by fraud. 
The payee transferred it to a corporation in payment for stock, and the corporation 
sold the note more than eleven months before maturity for. $1,900, neither the cor- 
poration nor the last purchaser having any notice of the fraud. It was held that the 
purchaser could recover. The discount of $100 was not sufficient to put the pur- 
chaser upon inquiry. 


Action by W. H. Wells against D. A. Duffy. From a judgment 
for plaintiff, defendant appeals. Affirmed. 


Gose, J. This isa suit by an indorsee upon a promissory note. 
The defense interposed is that the note was obtained by means of 
fraudulent representations made by the payee. There was a judg- 
ment for the plaintiff. The defendant prosecutes the appeal. 

The note was drawn July 5, 1910, for $2,000, in favor of one Blake, 
payable one year after date. The court found that, within a week 
after its execution, the payee sold and indorsed it to the American 
Mortgage & Guaranty Company, a corporation, in payment of a sub- 
scription which he had made to the capital stock of that corporation ; 
that on July 28th following the corporation sold and indorsed it to 
the respondent for the sum of $1,900, which he then paid, and that 
neither indorsee had notice that there was any defense to the note 
or that any defense was claimed against the note, and that neither 
thereof had any knowledge or notice of such facts or circumstances; 
that his action in taking the instrument amounted to bad faith; and 
that each thereof took it in good faith and became a holder in due 
course. 

The appellant challenges the correctness of these findings, but 
we think they are abundantly supported by the evidence. The 
law of the case is controlled by our negotiable instruments act and 
by the construction which we have heretofore given it. The appli- 
cable provisions of the act are as follows: ‘‘The title of a person 
who negotiates an instrument is defective within the meaning of 
this act when he obtained the instrument * * by fraud * * or for 
an illegal consideration, or when he negotiates it in breach of faith, 
or under such circumstances as amount to a fraud.” Rem. & Bal. 
Code, § 3446. ‘*To constitute notice of an infirmity in the instru- 
ment or defect in the title of the person negotiating the same, the 
person to whom it is negotiated must have had actual knowledge of 
the infirmity or defect, or knowledge of such facts, that his action in 
taking the instrument amounted to bad faith.” Same, § 3447. ‘‘In 
the hands of any holder other than a holder in due course, a negoti- 


Novte:—For similar decisions see BANKING Law JourNAL Digest, § 226. 
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able instrument is subject to the same defense as if it were nonne- 
gotiable. But a holder who derives his title through a holder in due 
course, and who is not himself a party to any fraud or illegality af. 
fecting the instrument, has all the rights of such former holder in 
respect of all parties prior to the latter.’’ Same, § 3449. ‘‘ Every 
holder is deemed prima facie to be a holder in due course but when 
it is shown that the title of any person who has negotiated the in- 
strument was defective, the burden is on the holcer to prove that 
he or some person under whom he claims acquired the title as holder 
in due course. * *” Same, § 3450. 

[1] The court made no finding as to whether the transaction had 
its originin fraud. Assuming, however, without deciding, the ques- 
tion that the note was obtained by means of fraudulent representa- 
tions made by the payee, the respondent is entitled to recover on 
either of two grounds (1) he purchased from a holder in due course, 
and (2) he is a holder in due course. Upon the assumption that the 
title of Blake was defective under the provisions of Rem. & Bal. 
Code. § 3450, the burden is on the holder to prove that he, or some 
person under whom he claims, acquired the title as a holder in due 
course. Ireland v. Scharpenberg, 54 Wash. 558, 103 Pac. 801; Cedar 
Rapids Nat. Bank v. Myhre Bros., 57 Wash. 596, 107 Pac. 518; City 
National Bank v. Mason, 58 Wash. 492, 108 Pac. 1071. 

[2] The evidence shows that Blake, the payee, sold and indorsed 
the note to the American Mortgage & Guaranty Company, a cor- 
poration, a few days after its execution, in payment of his subscrip- 
tion for stock in that corporation. It was informed that the note re- 
presented the balance of the purchase price of one-half the capital 
stock of another corporation, but it had no notice or knowledge 
that there was fraud in the transaction. The appellant himself did 
not at that time know that he had been overreached in the sale of 
the stock. He alleges in his answer that, long after the delivery of 
the note and within the past few months, he learned that the assets 
of the corporation whose stock he had bought were much less than 
Blake represented. His testimony is that he learned, about 60 days 
after he made the note, that he had been defrauded. It is familiar 
law that stock ina corporation may be paid for in money or property 
taken in good faith at a fair and reasonable valuation. 10 Cyc. 471, 
472; 1 Cook on Stock and Stockholders (3d Ed.) § 18. It is clear 
from the evidence that the respondent’s immediate indorser was a 
holder in good faith. Rem. & Bal. Code, § 3447; Scandinavian Am- 
erican Bank v. Johnston, 63 Wash. 187, 115 Pac. 102; Scandinavian 
American Bank v. Appleton, 63 Wash. 203, 115 Pac. 109. 

[3, 4] The evidence shows that the respondent paid $1,900 for the 
note. Itis argued that he is not a holder in good faith in that the 
discount was sufficient to put him upon inquiry, and in this that he 
relied solely upon the credit of his immeaiate indorser. The dis- 
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count is not so great as to impart notice of a defect in the title to 
the note, and the evidence shows that, when he purchased it, it was 
represented to him that both the maker and first indorser were men 
of financial responsibility. The record is barren of evidence of either 
a willful ignorance or a guilty knowledge upon the part of the re- 
spondent or his immediate indorser. 

[5] The appellant predicates error upon the ruling of the court in 
sustaining an objection to a question propounded to him by his coun- 
sel, which, in effect, is what he would have said if he had been asked 
whether he had a defense to the note or whether he expected to pay 
it. Aside from the fact that the element of time is absent from the 
question, it was clearly incompetent. A purchaser of a negotiable 
instru nent is not required to seek the party who puts the paper 
afloat and ascertain from him the nature of the transaction in order 
o avert the imputation of bad faith. To so hold would effectually 
destroy the passing of negotiable paper. The true criterion is, Has 
the holder exercised good faith? Scandinavian American Bank v. 
Johnston, supra. 

Upon both of the grounds stated, the respondent is entitled to 
an affirmance of the judgment, and it is so ordered. 


TRANSFER WITHOUT INDORSEMENT. 


Bank of Bromfield v. McKinlay, Supreme Court of Colorado, July 1, 1912. 125 Pac. Rep. 493 


A note payable to order may be transferred by delivery without indorsement so as 
to vest the transferee with complete title. 


Action by the Bank of Bromfield against E. S. McKinlay and 
another. Judgment for defendants, and plaintiff brings error. Af- 
firmed. 

Musser, J. The abstract in this case is very deficient in many 
particulars, and especially in that it omits a large part of the testi- 
mony that was material on behalf of the defendants. Under the is- 
sues presented, the correctness of the judgment here for review de- 
pends upon the su:ficiency of the evidence to support it. Because 
of the condition of the abstract, it would be necessary to affirm the 
judgment without any further discussion were it not for the fact 
that the defendants in error have, by a supplemental abstract, sup- 
plied some testimony that upon the whole record must be regarded as 
very material to the issues and makes it necessary to affirm the judg 
ment upon the merits. 

One Glover and E. S. McKinlay, one of the defendants, entered 
into a contract relative to the location and filing upon government 


Notes. —For other decisions see Bankinc Law Journat Digest, § 490, 491. 











LEGAL DECISIONS. 859 


lands in Routt county. Upon the performance of the contract, on 
the part of McKinlay, Glover became indebted to him in the sum of 
more than $1,100. When demand was made upon Glover for this 
money, he asked to be given until the happening of a certain event, 
which was agreed to. Glover was president of the plaintiff bank. 
The happening of the event when the payment was to be made was 
delayed for some reason. It was then arranged that Glover would 
loan the defendants $1,000 through Glover’s bank. The money was 
loaned to the McKinlays, and they gave their note therefor. Upon 
the happening of the event, when Glover wasto pay the McKinlays, 
he put it off still longer until the happening of another event. 
After that event had happened, Glover put off McKinlay again and 
requested him to call upon certain parties. After these parties 
were seen, Mr. Glover was again called upon to pay the money, and 
he refused todoso. The note given to the bank not being paid, a.. 
action was commenced for its collection. To the complaint in this 
action various defenses were made; one being that the bank had as- 
signed the note to Glover, and that he was the legal owner and holder 
thereof andthe real party in interest, and that he owed the defendant 
E. S. McKinlay the sum of $1,120 for procuring the filings on the 
land. On behalf of the bank the evidence is to the effect that the 
bank was the owner and holder of the note, and never assigned it 
to Glover. It was never indorsed.. Glover himself did not come 
from hishome in Nebraska to the trial, but sent his son, who was an 
official of the bank. There was also evidence to show that the bank 
had delivered the note to Glover, and that it was his, unless the want 
of an indorsement prevented the passing of the title to him, and there 
is evidence to show that Glover notified the defendants of the assign- 
ment of the note while it was in his hands. 

Upon the whole record, from direct evidence adduced and from 
various evidentiary circumstances surrounding the whole transac- 
tion, the court could draw the conclusion that Glover was the real 
party in interest and the real owner of the note, and that he was 
merely using his bank in an effort to defeat the defendants of their 
claim for the money which they alleged was due from him. 

This being so, we are unable to say that the court was wrong or 
that the judgment is not supported by the evidence, unless it is held 
that an indorsement of the note was absolutely necessary to vest 
title in the defendant Glover. Thecase of Davisv Johnson, 4 Colo. 
App. 545, 36 Pac. 887, is exactly applicable to thiscase. The owner- 
ship of the notes was in dispute in that case, and the court said: 
‘* The judgment of the trial court upon this disputed question of 
fact is final, the evidence was ample to support it; and it is absolutely 
conclusive upon us. The notes were transferred to the purchaser by 
delivery only, and it is contended that under our statute they could 
not be transferred in that manner, so astopass title tothe purchaser. 
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It was the question of payment which was in issue, and how a sale 
followed by an insufficient transfer could tend to support the allega- 
tion of payment we confess our inability to see. But it is not true 
that such transfer of a note does not invest the purchaser with title. 
At common law he took the equitable title, and at lawcould sue only 
in the name of the last holder of the legal title; but this distinction 
has been abrogated by the requirement of the Code that actions 
shall be prosecuted in the name of the real partiesin interest, so that, 
subject to defenses in favor of the maker, existing at the time of 
notice of the transfer, such purchaser now takes a complete title to 
the note.” And this court inGumaer v. Sowers, 31 Colo. 164, on page 
167, 71 Pac. 1103, on page 1104, speaking with reference to the case 
of Davis v. Johnson, supra, said: ‘‘ For it was there held that under 
our law and Code of Procedure a note payable to order may be trans- 
ferred by delivery only, and without indorsement, so as to vest in 
the purchaser a complete title, subject, of course, to defenses in favor 
of the maker existing atthe time of notice ofthe transfer. Itis also 
held that such purchaser can sue in hisown name. This case meets 
with our approval.” 

As there was evidence enough to support the findings of the court 
that the note belonged to Glover and not to the bank, certainly the 
bank could not maintain the action under the circumstances. The 
judgment is therefore affirmed. 

Judgment affirmed. 

Barty and GarricuEs, J. J., concur. 


NOTE OBTAINED BY FRAUD. 


Scott v. Choctaw Bank, Court of Appeals of Alabama, June 13, 1912. 59 So. Rep. 184. 


An insurance agent obtained a note by fraud and transferred it to a bank in the 
usual course of business. The cashier of the bank was the agent’s partner in business, 
but he had no actual notice of the fraud. It was held that the bank could recover 
on the note. The notice, which the law imputed to the cashier as partner, could 
not be imputed to him as cashier, so as to effect the rights of the bank as a holder in 
due course. 


Action by the Choctaw Bank against J. A. Scott. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

De GRAFFENRIED, J. C. R. Dickson was an agent of a life insur- 
ance company authorized by such company to solicit insurance. 
Stating the case most strongly in favor of the appellant, Dickson, 
by misrepresentations amounting to fraud as to the provisions and 
value of a certain policy which he claimed his company was writing, 
induced the appellant to sign a negotiable note, payable to him, for 


Note :—For other decisions see BANKING Law JourNAL Digest, § 221. 





LEGAL DECISIONS. 861 


the first premium on such policy, with the understanding and agree 
ment that he would procure for and deliver to the appellant the 
policy. Dickson carried the note to appellee, and the appellee in 
the usual course of business, and without notice of the alleged in- 
firmity, bought the note from Dickson for value, before maturity. 
When appellee bought the note, it was duly indorsed by Dickson to 
the appellee. One Liddell was the cashier of appellee, and was, it 
appears, interested, probably as a partner, with Dickson in said in- 
surance business. It is not claimed that Liddell had any knowledge 
of the existence of the note until it was acquired by appellee, or that 
he was in any way informed as to the alleged fraud in the transac- 
tion between Dickson and appellant until some time after the note 
had been acquired by appellee. When the note was acquired by the 
bank, Liddell also indorsed it, as well as Dickson. 

It cannot be successfully contended that, because Liddell, as a 
partner of Dickson, was charged with notice ofthe manner in which 
Dickson had acquired the note, the appellee, which had #o connec- 
tion with Dickson, was also charged with such notice, simply because 
Liddell was its cashier. The notice which the law imputed to Lid- 
dell, as a partner of Dickson, was not imputable to him as the cashier 
of appellee. Morris v. First National Bank of Sampson, 162 Ala. 
301, 50 South. 137. 

In our opinion, the evidence, if believed, showed that the appel- 
lee was a bona fide holder of the note sued on; that it acquired the 
note in due course of business before its maturity, without notice of 
any defense which its maker may have had against its payee; and 
that therefore the appellee was entitled to the affirmative charge 
which trial court, at its written request, gave to jury in its behalf. 

The judgment of the court below is affirmed. 

Affirmed. 


DEFENSE OF FRAUD NOT GOOD AGAINST TRANS- 
FEREE. 


Gamel v. Hynds, Supreme Court of Okahoma, March 19, 1912. 125 Pac. Rep. 1115. 


It is no defense to an action by the transferee of a negotiable promissory note 
against the maker that the payee was induced by fraud to transfer the note to the 
plaintiff. 


Action by J. A. Gamel against J. C. Hynds and Agnes Hynds. 
Judgment for defendants, and plaintiff brings error. Reversed and 
remanded. 


Rosser. C. This was an action by J. A. Gamel against J. C. Hynds 
and Agnes Hynds on three notes for the sum of $800 each, dated at 
Sulphur, Ind. T., August 17, 1906, and due, respectively, August 17; 
1908, August 17, 1909, and August 17, 1910, executed by the de- 
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fendants to N. B. Breckenridge, and by him transferred to plaintiff 
as collateral security for a note which Breckenridge had executed 
for him. The notes, upon their face, show that they were given for 
a part of the purchase price of certain real property in the town of 
Ada., Ind. T., and show that they were secured by a vendor's lien 
on the property. Upon the trial of the cause, there was a verdict 
and judgment for the defendants, and plaintiff has appealed. 

The court instructed the jury that if the notes were transferred 
by Breckenridge to the plaintiff as collateral security for the note 
given by Breckenridge to plaintiff, and if the execution of that note 
was secured by fraud and misrepresentation on the part of the plain- 
tiff, they should find for the defendants. This waserror. The de- 
fendants had no right to defend the action upon the ground that the 
assignment of the notes from Breckenridge to Gamel had been pro- 
cured by fraud. The maker of a promissory note cannot, in an ac- 
tion brought against him by the indorsee or transferee thereof, liti- 
gate questions that can properly arise only between the holder and 
his immediate indorser. 

In Caldwell v. Lawrence, 84 Ill. 161, the court said: ‘‘One of 
them pleaded specially that plaintiff, for a valuable consideration, 
had delivered the note back to the payee, and thereby had parted 
with all his right and interest in the note, and that the right of ac- 
tion had revived in the payee. A demurrer was sustained to this 
plea, and, we think, very properly. The legal title to the note was 
still in plaintiff, and the facts averred simply showed that the payee 
was equitably entitled to the proceeds; but this is a question with 
which defendant need not concern himself. It is not alleged he had 
any defense to the note as against the payee; and in whom were the 
equities is a matter of no consequence. Had the plea set forth facts 
which constituted a defense to the note, either in whole or in part, 
a very different question would have been presented. The legal 
title of the note remaining in plaintiff, the fact that payee may have 
been the equitable owner constitutes no sort of defense to the action. 
The suit was rightfully brought in the name of the party in whom 
was the legal title to the indebtedness; and it can make no differ- 
ence to defendant who may have been the equitable owner of the 
note, if he had no defense on the merits.” 

Ordinarily, where the facts are undisputed, it is the duty of this 
court to render judgment; but it appears in this case that some 
material evidence on behalf of defendants was excluded because not 
in proper form, and it is therefore deemed proper that this case 
should be reversed and remanded. If it should appear upon another 
trial that the defendants were accommodation makers of the notes, 
and that the plaintiff obtained them by fraud, the defendants would 
be entitled to prevail. 

Per Curiam. Adopted in whole. 





Modern Banking and Trust Company Methods. 


WILLIAM McCHESNEY MARTIN, A. B., LL. B., 
Of the Mississippi Valley Trust Company, St. Louis. 


CHAPTER VIII. (Continued.) 


The Executive Officers (Continued). 
VICE PRESIDENTS. 

It is often said that the man makes the position, not the position the 
man, and to a great extent this is true. A title introduces a man, gives 
him a certain recognized standing, but if he has not the talents or abil- 
ity to fulfil what is expected, those that come in contact with him soon 
recognize the ass in the lion’s skin. The converse of this is also some- 
times true, though when such is the case it takes considerably more than 
an ass to play the role and in time he will force recognition of his true 
worth. 

Perhaps of all titles known to the bank or trust company that of vice- 
president is more dependent for its significance on the man. It may, 
and when used by some men does, mean that they are co-equal to the 
president, or possibly are the real executive heads. Again, the respon- 
sibility, or, rather, the lack of responsibility assumed, often makes the 
man who has the title a title-bearer and nothing more There is no 
position that may be so conveniently given to the gentleman of wealthy 
family and connections, from whom little real work is expected, but 
whose friends are desired as customers of the financial institution. A 
vice-president may or may not do more than sit at his desk, open his 
personal mail and attend to a few light delegated duties. Provided 
there are sufficient other capable officers, it does not make much dif- 
ference. It is, however, perhaps true to say that an officer as a figure- 
head is becoming a thing of the past. In large institutions of the pres- 
ent day the work is so strenuous and office space so valuable that they 
cannot spare room except for the absolutely essential men. 


SENIORITY. 


There was a time when vice-presidents were given a rank, as first 
vice-president, second vice-president, and so on, their seniority being 
indicated in this way. This you never see any more. So far as the 
outside world is concerned the rank is immaterial, as one vice-president 
can perform the acts possible to another vice-president, and within the 
institution the matter of precedence is covered, as a rule, by the order 
in which they are elected. In many large banks there grew to be from 
four to five vice-presidents, and it became cumbersome in signing docu- ; 
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ments and letters for a man to have to add “‘ Fifth Vice-President’’ to 
his name. 

We have discussed the duties of the president, and in doing so, in a 
general way, the duties of the vice-president. As expressed in the by- 
laws of a national bank having a number of vice-presidents the duties 
of this office are as follows: 

‘‘ In the absence of the president, from the City of , or in case 
of his inability to act, any one of the vice-presidents shall possess all the 
powers and perform all the duties of the president.’’ 

The following is the by-law of a large trust company, having five vice- 
presidents, which covers the duties of the office in somewhat more detail: 

‘The several vice presidents, whether the president be absent or 
present, but subject to the control of the president, and others having 
precedence in their order, shall have and exercise all the rights, powers 
and duties of the president, and the signature and acknowledgment of 
the vice presidents to all official acts of the company shall be valid and 
sufficient and they shall perform such other duties and exercise such 
other powers as the board of directors may from time to time prescribe, 
or as may be delegated to them by the president, as and when author- 
ized by said board.’’ 

AIDS TO THE PRESIDENT. 

The vice president, then, is an aid to the president, giving that office, 
as it were, an additional arm. Therelationship is very much like that 
which exists between the cashier and assistant cashiers. The vice 
president, subject to the control of the president when that official is 
present, may do such acts as the president can do. When the presi- 
dent is absent from the city the ranking vice president becomes the act- 
ing present and in charge. This, of course, is only true when both 
the chairman and vice chairman of the board are absent, in such insti- 
tutions as have these officials. The chairman and vice chairman are aids 
to the president, but he is subject to their control; the vice presidents 
are also aids, but are subject to his control. Inother words, the office 
of president has expanded both upward and downward. 

SPECIALIZED VICE PRESIDENTS. 


As has been stated in the earlier part of this chapter, in some banks 
the vice presidents are often assigned charge of certain classes of cus- 
tomers. One will have the wholesale boot and shoe customers, another 
the wholesale dry goods houses, and so on. Each one is supposed to 
keep in direct contact with his particular line of patrons; to know all 
about them, straighten out their banking difficulties and secure new 
business from that particular trade. This method makes each vice 
president; in a way, a specialist, and is unquestionably effective; but, 
from the,standpoint of the general good of the bank, has its dangers. 
If it were certain that no vice president would leave and go to another 
bank, it would be all right, but such a thing is not certain. In the 
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event the vice president did make a change, the chances are he would 
carry the majority, if not all, of the accounts with him, as it would 
take some time for any other person to get into the same intimate re- 
lationship with them as he had. 

It is perhaps the safest managerial policy not to allow a vice presi- 
dent or any other officer to have any class of business under his exclu- 
sive jurisdiction. I have heard of one large national bank whose en- 
deavor is to keep all the officers, above the rank of assistant cashier, in 
close touch with all the business of the bank. In order to do this it is 
necessary that all the executive officers be at their desks in the morning 
by the time the mail has been opened and distributed. The president 
gets down as early, frequently earlier, than the others. In this particu- 
lar instance the opening of the mail is usually superintended in person 
by the cashier, who selects the letters that should be brought to what 
we may call executive attention. These letters are then laid on one of 
the officer’s desks. He glances through them, places his initials on 
those he should answer, and passes all of them on to the next officer, 
and soon. When the letters have gone the rounds and come back to 
the cashier’s desk, he takes them and sees that they are distributed for 
attention as initialed. In this way each of the executive officers sees 
all of the important mail, and is in such touch with the business at- 
tended to by every other, that, in the case of absence, it is not difficult 
for some other to take the matter up and carry it on. 

SUPERVISION OF EMPLOYES. 


Perhaps in most instances the employment of men is the duty of 
the cashier, but he has such an amount of necessary detail work to at- 
tend to, andina large institution whose pay roll shows from a hundred 
to three hundred men this duty is of such importance that it would 
seem that it should be attended to by a vice president. I know of one 
large institution which has a rule that no man is to be employed unless 
he is talked to and passed on by the president. This means that the 
head of the department needing help first selects a man, then sends him 
to the president. This, however, to the writer seems unnecessary work 
for the head of the institution. A vice president should be held respon- 
sible for the office force, and he should make the final decision. It is 
the theory of this president, however, that there is no work connected 
with the institution of more importance than getting dependable help, 
and he considers that he cannot use his time in any way of more value 
to his bank. I have heard him say that one dishonest or careless em- 
ployee brings the entire institution into disrepute, and that there can 
be no higher duty than doing everything possible to prevent such a 


thing. 
CASHIER. 


The cashier of a bank is an indispensable officer. This is seen with 
especial clearness in the small country bank. Here the president often 
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finishes his duties for the day by a brief visit to the institution, and if 
there is a vice president he probably does not enter the doors unless the 
president is sick or away from the town for a protracted stay. The 
cashier really does all the work and frequently receives a much larger 
salary than the other executive officers, whose primary interest, as a 
rule, comes from the fact that they own considerable stock. 

In a large institution the chief responsibility for everything rests on 
the president, but when it comes to the system by which the multiplicity 
of the bank’s operations are carried on, the chief responsibility falls on 
the cashier. He is, as it were, at the throttle of a huge engine. He 
starts it going for the day, sees that every part works without friction, 
is well oiled and free from rust. The president directs the way, but the 
cashier sees that the engine moves. 

As stated in the by-laws of one of our largest national banks, the 
duties of the cashier are as follows: 

“The cashier shall keep the funds, accounts, books and records of 
the bank, and act as secretary to the board of directors. He shall pre- 
scribe the way and manner in which all sub-ordinate officers and agents 
of the bank are to perform their services, shall supervise and control 
the same; and shall report to the president or board any dereliction of 
duty or errors committed by any of the employes. It shall be his duty 
to sign checks, drafts, certificates of deposit, bills of exchange, and cer- 
tificates of stock ; to receive directly, and through subordinate officers 
and employes, all moneys, notes and securities of the bank; to surren- 
der notes and securities upon payment, and generally to transact, as 
the executive officer of the bank, the ordinary routine of business. He 
shall correspond, as the organ of the board, with all corporations or 
persons doing business with the bank. He shall lav before every board 
of directors upon their entering into office a list of the officers and persons 
in the employ of the bank with their respective salaries, the names of 
their sureties, and the amounts of their bonds; and shall generally per- 
form all such other services as may be required by the board; and he 
shall have the power at his discretion to suspend any employe until the 
next regular or special meeting of the board, when he shall report such 
suspension to the board.’’ 

It is easily seen from the above that the cashier of a large bank must 
be a good organizer. Hecan only perform his many duties through the 
paying tellers’ department, the receiving tellers’ department, the dis- 
count department, etc. It should be his continuous effort to make his 
organization as perfect as possible, for its errors, carelessness, lack of 
promptness, discourtesy, and dishonesty, are chargeable primarily to 
him. 

SECRETARY OF A TRUST COMPANY. 


It has been stated before, that the duties of the secretary of a trust 
company vary somewhat in different institutions. In some instances the 
secretary seems to be in charge of the trust department, and would be 
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more correctly called trust officer. However, in the majority of cases, 
where the trust company does a commercial banking business, the duties 
of the secretary correspond very closely to those of the cashier of a bank. 
He has a general supervison of the operations of the banking depart- 
ment, but, on account of the varied duties of a trust company, neces- 
sarily cannot be held primarily responsible for the other departments. 
All of the departments of a bank, such as discount department, paying 
tellers’ department, and so forth, are ministerialto the cashier, and, where 
the secretary or treasurer of a trust company is in charge of the bank- 
ing department, are ministerial to that office. However, the trust de- 
partment, the real estate department, and the other departments are 
not ministerial to the office of secretary. They carry on a business es- 
sentially different from commercial banking, and, where the trust com- 
pany is properly organized, the secretary should not be held responsible 
for departments other than financial, ef which he has the full responsi- 
bility, for anything more than seeing they are properly open for business. 

From the by-laws of a large, well organized trust company, the fol- 
lowing section, covering the duties of the secretary, is copied: 

‘“ The Secretary, subject to the control of the President and others 
having precedence in their order,shallreceive and take care of all moneys 
securities and evidences of indebtedness belonging to the company, depos- 
iting the same as the Board of Directors may direct, keep full and com- 
plete accounts of all receipts and disbursements, and make report thereof 
to the Board of Directors as often as required, and perform such other 
duties as the Board may direct. Heshall have authority to sign checks, 
drafts, bills of exchange and certificates of deposit, endorse checks or 
drafts payable to the Company, and sign other papers in the routine 
business of the Company. 

‘“'Tyhe Secretary shall have custody of the seal of the company, and 
attest the same when lawfully affixed to any instrument. He shall at- 
tend and keep the minutes of all meetings of stockholders, Board of Di- 
rectors and Executive Committee, give notice of all directors and stock- 
holders meetings, have general control and custody of the books, papers 
and records of the company. He shall daily examine, take charge of 
and see to the deposit of cash in the respective departments, and at each 
monthly meeting of the Board of Directors shall furnish a correct gen- 
eral statement of the affairs of the Companyduring the preceding month. 
It shall be his duty to observe carefully the conduct of all persons em- 
ployed by the company and to report to the president all such instances 
of neglect or unfitness as may come to his knowledge ; and under the 
direction of the president, Board of Directors and Executive Committee, 
respectively, shall perform such other duties pertinent to his office, as 
they may require.’’ 

This indicates how closely akin the duties of this secretary are to 
those of a cashier of a bank. 

It has been stated that there are instances where the secretary of a 
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trust company is not classed as an executive officer, but it would seem 
that he should always be, for many of his duties are necessarily execu- 
tive in their nature. 

JUNIOR OFFICERS. 

All other officers, not mentioned in the foregoing, are commonly 
known as junior officers. 

As we have considered the duties of a cashier of a bank, and the 
duties of a secretary of a trust company, we know in a general way 
the duties expected from assistant cashiers and assistant secretaries. 
Later on when we take up the distinctive departments of a trust com- 
pany, we will discuss the duties of the Trust Officer, Bond Officer, Real 
Estate Officer, Safe Deposit Officer, and their assistants. 

(To be Continued.) 


SMALLER CURRENCY NOTES. 


Secretary MacVeagh has finally decided to reduce the size of our currency by 
several square inches. The subject has been under discussion between Treasury 
officials and bankers nearly three years. Beside saving the Government quite a con- 
siderable sum, this reform, when once it is completed, will please everybody. The 
new notes will be of a neat and more convenient size, will require less space to hold 
and are to be of much better artistic design. It is only during the transition period, 
which will of course take a few years, that any inconvenience will be experienced 
and particularly by banks. This should not stand in the way of the reform. The 
Secretary has decided, as we recently and formerly suggested, that in the case of 
national bank notes the names of banks shall not be omitted, but surface-printed on 
the notes, so that each bank retains the individuality of its currency. 


FARM MORTGAGE LOANS. 


A beginning has been made in the line of furnishing farm-mortgage loans on 
the installment amortization plan. It is of course in a well-settled farming commun- 
ity that this business will thrive best, because the loans must be for fairly long 
periods. As an example a company recently launched offers 20-year loans repayable 
by semi-annual payments beginning with $57 and ending with $24 on the last pay- 
ment, for each $1,000. This means that the borrower pays in all $1,600 during the 
period of which $600 is for interest. 

In most cases of foreign companies the installment to be paid is a fixed one in- 
stead of adiminishing one. Thus a 44 per cent. loan for $1,000 can be repaid in 20 
years by the payment of $38.15 semi-annually, or in all $1526. This is however, often 
increased a bit by commissions; so that the rate of the American company is about 
as good. True many of these loans abroad are made at less than a 44 per cent. rate. 
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A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 
BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


Ill. OFFICERS AND AGENTS OF BANKS. 


Election, Appointment and Tenure of Office. 
Liability on Bonds Given by Bank Officers and Employees. 


Effect of Promotion of Officer or Performance of Additional 
Duties. 


$55. Election, Appointment and Tenure of Office.—The election 
of bank officers is frequently regulated by statute, charter or by law, 
which differ so widely 1n their provisions that it would serve no good 
purpose to discuss them generally. The same applies to the appoint- 
ment of officers, or agents, who hold their position by virtue of appoint- 
ment instead of election. The term of office is another matter which is 
often the subject of statute or by-law. Of far greater importance is the 
subject of the rights, duties and liabilities of bank officers, and the lia- 
bilities which their acts impose upon the bank. And it is better to pro- 
ceed at once to this portion of the law applying to officers and agents 
of banks than to make lengthy reference to decisions as to election and 
tenure of office, decided under statutes, which differ in every state, and 
charters and by-laws, which differ in every bank. 

$56. Liability on Bonds Given by Bank Officers and Employees.— 
Many questions arise in connection with the bonds which are given by 
various bank officers, to insure the faithful performance of the duties 
imposed upon them. The following decisions will suggest some of the 
questions which have come up and will illustrate manner in which they 
have been disposed of. They show how frequently a bank acts in the 
belief that it is protected against embezzlement or defalcation on the 
part of a particular officer or employee, when in fact, the bond, to which 
- the bank looks for protection, is not binding upon the surety. 

Frequently there are found statutory restrictions upon the giving of 
bonds of this character. Anearly statute in Maine providedthat: *' The 
bond of the cashier shall be renewed every year, in the month of October, 
and in no case shall the bond, given by the cashier, be signed by any 
director of the bank for which he is appointed.’’ Under this statute it 
was held that a director of a bank could not legally give a mortgage 
to the two sureties on the bond given by the cashier of the bank, to in- 
duce the sureties to act as such and to protect them in case of liability. 
This was nothing more than an attempt to evade the provision of the 
statute and the mortgage was held to be an invalid obligation.” 

43. Jose v. Hewitt, 50 Me. 249. 
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In many of the cases the question presented has to do with whether 
or not the term of office covered by the bond has expired. In the case 
of State Treasurer v. Mann,“it appeared that the defendant Mann was 
elected a director of the Orange County Bank in 1849, and at that time 
executed a bond, in which the other defendants joined as sureties, 
conditioned to secure due performance by Mann of his duties as direct- 
or, ‘‘ while he shall be a director of said bank.’’ Mann was re-elected 
a director in 1850, 1851 and 1852, but no further bond was given to 
the bank. This action set forth a breach of duty by the director which 
occurred after the expiration of his first yearly term of office as direct- 
or. The question presented was whether the sureties were liable or 
whether their liability covered only the first year. It was held that 
the bond did not protect the bank as to defaults of the director, which 
occurred after the expiration of the year for which he was elected 
at the time the bond was given. 

The following statement is taken from the court’s opinion: “‘It 
seems to be now perfectly settled by authority in reference to bonds 
or obligations given to secure the performance of official duties, that 
where the appointment is for a limited period, which is recited in the 
condition, or where it is not recited in the condition, but is fixed and 
determined by law, the obligation only extends for the period named in 
the condition, or the term fixed by law, and will not be extended to cover 
any extension of the time by a future appointment, or subsequent elec- 
tion, although the language of the condition as to time be general and 
unlimited. The presumption in such cases is held to be, that the lan- 
guage is used in reference to the existing office or appointment, which 
the principal holds, and that the sureties do not intend to bind them- 
selves for any indefinite and unlimited extent of time, depending upon 
the contingency of future elections.”’ 

An Arkansas statute“provides that the officers of banks shall hold 
their offices until others be elected or chosen in their stead. The statute 
came up in the case of McIlroy Banking Co. v. Dickson, where it ap- 
peared that, after the death of the cashier of the plaintiff bank, it was 
discovered that he was short in his accounts more than $18,000 The 


cashier was elected annually to serve for the succeeding year. At the > 


end of his first year the cashier was re-elected by the board of directors, 
but the directors failed to procure the usual bond covering the cashier’s 
new term of office. The question was whether the sureties on the cash- 
ier’s bond for the first year were responsible to the bank for his defalca- 
tions during his new term. It was held that the cashier’s first term 
ended upon his re-election and that, as all his defalcations occurred after 
the expiration of his first term, the bondsmen were not liable. 

44. 34 Vt. 371. 

45. Sand & H. Dig., § 1332. 

46. 66 Ark. 327, 50S. W. Rep. 868. 














THE LAW OF BANKING. 871 


$57. Effect of Promotion of Officer or Performance of Additional 
Duties.—In other instances the question turns upon the claim advanced 
on the part of the surety that thé officer or employee, whose integrity is 
vouched for by the bond, is holding a different office from the one which 
he occupied at the time of the execution of the bond. 

It is a well settled principle of law, that the obligation of a surety 
cannot be extended by implication, beyond the terms of his contract. 
He is bound only to the extent, and in the manner, and under the cir- 
cumstances pointed out in his obligation; and if the principal parties, 
without his consent, change the contract in a material part so as to af- 
fect the nature and extent of his responsibility, he is discharged. It 
follows that, where there is a bond of suretyship given for the faithful 
performance of the duties of an office, and the duties and responsibili- 
ties pertaining to the office are by the obligee materially changed, so as 
to affect the surety, the bond, as to him at least, is thereby discharged. 
But, the surety will not in general, be relieved from responsibility mere- 
ly because the act of his principal which occasioned the loss was not 
strictly in the line of the duties of his office, or was done in the course of 
a temporary or casual performance of other duties, at the request of his 
employer.” 

In the case of American District Tel. Co. v.Lennig,® the facts show- 
ed that a bond was given, conditioned that a certain Mr. Secor would 
‘‘ faithfully perform the duties of the office or employment of book-keep- 
er, to which he has been appointed * * and shall faithfully account for 
* * all moneys which may come into his hands, as the agent, employee, 
or Officer,’’ of the company by which he was employed. After acting 
as book-keeper for a while Secor was appointed to the office of cashier. 
While employed in the capacity of cashier Secor stole money belong- 
ing to the company and this action was brought to recover on the bond. 
It was contended on behalf of the surety that there was such a change 
in Secor’s contract of employment as released the surety, and this con- 
tention was sanctioned by the holding of the court. It was determined 
that the bondsman could not be charged with liability for money taken 
from the company after Secor ceased to be merely the book-keeper and 
assumed the broader duties of cashier. This was so notwithstanding 
that the condition of the bond was not only faithfully te perform the 
duties of book-keeper, but also to account for all moneys which might 
‘‘come into his hands as the agent, employee, or officer’ of the company. 

In the opinionit was said: ‘‘ We agree with the appellant that, when 
one becomes surety on a bond which recites that the principal has been 
appointed to a particular office, mere general words in the condition of 
the bond will not, in the absence of a clear intent to the contrary, ex- 
tend the liability of the surety to acts of the principal, after a change in 

47. German Bank v. Outh, 87 Pa. St. 419; Detroit Bank v. Ziegler, 49 Mich. 
157; Rochester Bank v. Elwood, 21 N. Y. 88; Mayor v. Kelly, 98 N. Y. 467. 

48. 139 Pa. St. 594, 21 Atl. 162. 
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that office. The recital in the bond, undertaking to express the precise 
intent of the parties, controls the condition of the obligation which fol- 
lows, and does not allow it any operation more extensive than the re- 
cital, which is its key, and it has been so held in many cases.”’ 

If Secor had appropriated the money in question while temporarily 
filling the office of cashier, during the absence of the one who usually 
performed those duties, the work would have been merely incidental to 
regular employment, and the surety on his bond would have been re- 
sponsible. 

Likewise, if Secor had taken advantage of the trust reposed in him 
as an officer of the company, and had stepped aside from his ordinary 
and proper duties, and rifled the money drawers, or otherwise appro- 
priated the company’s money to his own use, although his strictly book- 
keeping duties were in every respect properly performed, then also the 
surety would have been liable. But Secor was appointed to a new office 
involving different work from that which he had been doing as book- 
keeper and this operated to discharge the surety. 

Another instance of the discharge of a surety by the promotion of 
the principal to a different position is found in a New York case.” 

The facts involved may be briefly stated as follows: In 1863 the 
plaintiff bank employed one Conkling as a book-keeper, and at the time 
of the appointment Conkling executed a bond in the penalty of $10,000. 
The band recited Conkling’s appointment as book-keeper and was con- 
ditioned that Conkling should faithfully perform all duties as such book- 
keeper and should “‘ faithfully fulfill and discharge the duties of any 
other office, trust or employment relating to the business of said associa- 
tion which may be assigned to him, or which he shall undertake to per- 
form.’’ Conkling continued as book-keeper until 1870 when he was ap- 
pointed to the position of receiving teller of the bank. In 1879 he re- 
signed this position and, after his resignation, it was found that he had 
appropriated $2,700 of the bank’s money while acting as teller. This 
action was brought to recover the amount embezzled. There was no 
breach of the bond while Conkling was acting in the capacity of book- 
keeper and the question presented for the determination of the court 
was whether the sureties were liable for the embezzlement committed 
by their principal while acting as teller. The court came to the conclu- 
sion, though not without some hesitation and doubt, that they were not. 

The recital in the bond showed that Conkling had been appointed to 
the office of book-keeper. That was the office brought to the attention of 
the sureties and which they had in mind when they executed the bond. 
And that recital controlled the language which followed in reference to 
‘the duties of any other office, trust or employment, relating to the 
business of the said association,’’ to which he, the book-keeper, might 
be assigned. The meaning of the bond was that the sureties undertook 
for the fidelity of their principal only while he was book-keeper. But if 

49. Nat’l Mechanics Banking Association v. Conkling, 90 N. Y. 116. 
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while book-keeper the duties of any other office, trust or employment 
relating to the business of the bank were assigned to him, their obliga- 
tion was also to extend to the performance of those duties. While book- 
keeper he might act temporarily as teller or discharge the duties of any 
other officer during his temporary illness or absence, or he might dis- 
charge any other special duty assigned to him, and while he was thus 
engaged the bank was to have the protection of the bond. 

But there were no words in the bond binding the sureties in the event 
of the appointment of their principal to an entirely different office. 

‘‘ This is a case,’’ said the court, ‘““where the general words subse- 
quently used must be controlled and limited by the recital. A surety 
is never to be implicated beyond his specific engagement, and his lia- 
bility is always sfrictissimi juris and must not be extended by construc- 
tion. His contract must be construed by the same rules which are used 
in the construction of other contracts. The extent of his obligation 
must be determined from the language used, read in the light of the 
circumstances surrounding the transaction. But when the intention of 
the parties has thus been ascertained, then the courts carefully guard 
the rights of the surety and protect him against a liability not strictly 
within the precise terms of his contract.’’ 

As has been intimated above the surety may be held liable although 
the principal violated the condition of the bond at atime when he was 
performing duties not strictly connected with his office. For instance, 
it has been held that a bank teller’s official bond covers any duties to 
which in the natural course of the business of the bank he may be as- 
signed by the cashier or other proper officer whose duty it would be to 
perform them. This proposition was decided in a Michigan case.” The 
bond, upon which the action was brought, was given for the faithful 
performance of his official duties by the receiving teller of the savings 
department of a bank and upon the condition that he would account for 
all moneys placed in his hands by the cashier, or otherwise coming into 
his possession as receiving teller. 

It was customary in the bank, if for any reason the general teller 
was temporarily absent, for the receiving teller of the savings depart- 
ment to take his place while the absence continued. While temporarily 
acting as general teller, under this custom, the receiving teller of the 
savings department embezzled an amount of money greater than the 
penalty of his bond. The question presented was whether the surety 
was liable for this embezzlement. It was argued for the defense that 
the money misappropriated came into the receiving teller’s hands while 
he was temporarily performing the duties of another office, and that the 
bond was not conditioned that he would faithfully perform the duties 
of any other office, or account for moneys which came to his hands by 
virtue of any other trust. 

But the court held that this view was too restricted and narrow. 


50. Detroit Savings Bank v. Ziegler, 49 Mich. 157. 
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Appointments to positions in banks are made with the general course 
of business in such institutions in mind and contemplate that what is 
customary will take place. To use the language of the court: ‘‘If it is 
customary for one officer to assist another when the need arises, we 
must assume that he expected to render such assistance, and that by 
implication he undertook to do so as a part of his official duty, and if 
he was bound to have this understanding of his undertaking and his 
duty, his sureties were bound to have the like understanding. The 
number of the officers of a bank will vary with the extent of the busi- 
ness and with its needs. There may be only a president and a cashier, 
but there will commonly be a teller, and there may also be a vice-presi- 
dent, assistant cashier, one or more assistant tellers,.and such number 
of book-keepers, messengers and assistants as the business may require. 
When a cashier and a teller are sufficient for all the ordinary needs of 
a bank, is a cashier performing an official act when, in the temporary 
absence of the teller, he steps to the teller’s place and receives a de- 
posit? Or is the teller acting outside his duty when under correspond- 
ing circumstances at the cashier’s request he answers the ordinary calls 
at the cashier’s table? We think not.’’ 

The court goes on to say that any such interchange of assistance as 
temporary need may require is fairly within the contemplation of any ap- 
pointment to such a place, of the undertaking in accepting it, and of any 
official bond that might be given by the appointee. If this were not so, 
every officer in a bank would require an assistant, or the business of a 
bank would come to a stop whenever temporary illness or any necessity 
whatever should take him from his desk. ‘“* We agree entirely with the 
defense,’’ said the couri,, ‘‘ that it is not legally competent to impose new 
duties upon an officer to the prejudice of his sureties, but we do not 


think such a temporary assignment is a case of that nature. The officer 
is merely giving the temporary aid which must have been contemplated 
in his new appointment.’’ 

In the case of Fourth National Bank v. Spinney*® the action was 
brought by the plaintiff bank to recover on a bond given for the faith- 
ful performance by one Cornwell of the duties assigned to him ‘“‘as 
book-keeper’’ and which recited: ‘“‘If the said Richard H. Cornwell 
shall be appointed to any other office, duty or employment by the presi- 
dent and directors of the said bank, he shall also faithfully perform the 
duties assigned to and trusts reposed in him and also all such other 
duties as may from time to time be assigned to or undertaken by him, 
in relation to the said bank.”’ 

On'the trial it appeared that, while Cornwell was employed by the 
bank as book-keeper, he performed certain additional duties relating 
to the assistance of the cashier and assistant cashier in other depart- 
ments of the business. It was held that the performance of these ad- 
ditional duties by Cornwell did not relieve the sureties on his bond, so 
long as he was not virtually removed from the position of book-keeper 
and put into another position, thereby enhancing the liability of the 


sureties. 


51. 47 Hun (N. Y.) 293. : 
(To be Continued.) 
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CAUTION. 
{n submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 


paper or document, a copy shoald be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


LOAN BY NATIONAL BANK ON SECURITY OF ITS OWN SHARES. 


Editor Banking Law Journal. , N. C. August 14, 1912. 
DEAR Srr:—Please be so kind as to refer me to volume and page in which [ can 
find the question discussed of national banks making loans on its own stock. So far 
as I can see it is a well settled fact that the maker of . 1e note cannot take any advan- 
tage of the fact that it was an ultra vires act on the part of the bank, but it does not 
seem to be settled that a creditor of the stockholder and borrower cannot gain some 
advantage over the bank. I would be glad if you would refer me to some decision, 
especially as to the latter point. The case of the First National Bank v. Stewart, 107 
U. 8., the judge, in delivering the opinion, seems to suggest an advantage that 
could be gained by the creditor. I have seen a decision, but cannot now locate it, 
where the Trustee in Bankruptcy tried to defeat a loan by a national bank on real 
estate, but in this case, as I remember it, the Court held that it was a matter that 
no one could take advantage of, it being solely a violation of the law subject to criti- 
cism, etc., by the Comptroller. Yours respectfully, CASHIER. 


Answer:—The decision referred to is National Bank of Xenia v. 
Stewart, 107 U.S. 676. Inthat case the plaintiff borrowed money from 
a national bank, pledging as security shares in the bank which he owned. 
The bank sold the stock and applied the proceeds to the loan. The 
plaintiff brought suit to recover the amount, on the ground that national 
banks are prohibited from loaning on the security of their own shares 
by section 5201 of the United States Rev. Stat. 

The court held that the plaintiff could not recover, using the fol- 
lowing language: ‘‘ While this particular section in terms prohibits a 
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banking association from making a loan upon the security of shares of 
its own stock, it imposes no penalty, either upon the bank or borrower, 
if a loan upon such security be made. If therefore, the prohibition 
can be urged against the validity of the transaction by any one except 
the government, it can only be done before the contract is executed, 
while the security is still subsisting in hands of the bank. It can then, 
if at all, be invoked to restrain or defeat the enforcement of the security. 
When the contract has been executed, the security sold, and the pro- 
ceeds applied to the payment of the debt, the courts will not interfere 
with the matter. Both bank and borrower are in such case equally the 
subjects of legal censure, and they will be left by the courts where they 
have placed themselves.”’ 

This statement does suggest that a creditor of the borrower might 
restrain the bank from selling the security to satisfy its claim and thus, 
by some form of legal process, secure the stock in satisfaction of his own 
debt. But we do not find any decision which so holds. 


PREFERENTIAL PAYMENT BY BANKRUPT. 


Editor Banking Law Journal. ——,, Inu., August 13, 1912. 

Dear Str:—Some two years ago this bank was loaning money to a man to buy 
and ship horses, with the understanding that the note was to be taken up each time 
he received the draft for his horses. 

The note was made payable to the cashier and endorsed over to the bank. In 
January, 1911, he shipped a car of horses, received the draft and took up the note 
the bank held against him. Three months later some parties that he was indebted 
to persuaded him to go into bankruptcy, which he did. In listing his assets he did 
not mention the bank as owing him anything. About one year later the trustee ap- 
pointed to look after the estate started suit jointly against the bank as a corporation 
and the cashier as an individual. You understand the note was made to the cashier 
as an individual and he endorsed it to the bank. 

A party borrowing the money has made an affidavit that he had no intention of 
going in bankruptcy when be paid the note. Yours respectfully, PRESIDENT. 


Answer:—The action by the trustee is not brought on the ground 
that the bank is indebted to the bankrupt and the fact that the bank is 
not listed as a debtor in the schedule of assets is immaterial. Theclaim 
of the trustee is upon the theory that the payment of the note within 
four months of bankruptcy is a voidable preference, in violation of the 
rights of the creditors in general, which, under the Bankruptcy Act, 
may be recovered back by the trustee. 

While the note was made payable to the cashier’s order, the bank 
was the holder of the note at the time of its payment and the money 
paid on it went into the hands of the bank. Therefore, if the payment 
amounts to a preference the bank can be compelled to return the money. 

Under proper conditions the payment of a note within four months 
of bankruptcy may be invalid as a preference in which event the trustee 
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in bankruptcy may recover the amount paid for the benefit of the 
creditors. Matter of Matthews & Rosenkranz, 15 A. B. R. 721. 

The syllabus in this case, which was written by the referee, reads 
as follows: “‘The payment by a bankrupt within four months of the 
bankruptcy, while insolvent, of his promissory note at its maturity, to 
a bank which has discounted it for the payee who indorsed it to the 
bank and who, at the time of such payment was entirely solvent, so 
far inures to his benefit as that, there being evidence upon which it 
might be found that he had reasonable ground for belief of the bank- 
rupt’s insolvency, so that if the payment had been made to him, he 
would have reasonable cause to believe that it was thereby intended to 
give him a preference, and his connection with the bankrupt’s affairs 
being of so close a character as to warrant an inference that he, in some 
way, procured, suggested, or aided such payment, the same should 
be held to have been preferential, and its repayment to the trustee 
ordered before such indorser can be allowed to prove any claim against 
the estate.’’ 

But this case does not apply to the question presented for the rea- 
son that it does not appear that the bankrupt was insolvent at the time 
of the payment, or that the bank, orits cashier had reasonable ground 
to believe that a preference was intended. 

Section 60 of the Bankruptcy Act provides: “‘A person shall be 
deemed to have given a preference if, being insolvent, he has within 


four months before the filing or after the filing of the petition and be- 


fore the adjudication * * made a transfer of any of his property, and 


the effect of such * * transfer will be to enable any one of his creditors 
to obtain a greater percentage of his debt than any other of such 
creditors of the same class.’’ 

As set forth in the above section of the Bankruptcy Act, to consti- 
tute a voidable preference, the bankrupt must have been insolvent at 
the time the payment was made. Insolvency, as the term is here used 
has a different meanirg from what is usually meant by that word. The 
ordinary meaning of the word is the inability of the debtor to meet his 
obligations as they mature. In section 1, clause 15, of the Bankruptcy 
Act insolvency is defined as follows: ‘A person shall be deemed insol- 
vent within the provisions of this Act whenever the aggregate of his 
property, exclusive of any property which he may have conveyed, 
transferred, concealed or removed, or permitted to be concealed or re- 
moved, with intent to defraud, hinder or delay his creditors, shall not 
at a fair valuation be sufficient in amount to pay his debts.’’ 

It is also necessary,to constitute a voidable preference that the credi- 
tor have reasonable cause to believe that a preference was intended. 
The payment must have been received under such circumstances as 
would naturally cause the ordinary person to believe that the debtor 
thereby intended a preference. 

Whether or not acreditor has reasonable ground to believe that a 
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preference is intended is a question that must be determined upon the 
facts of each individual case. 

By way of illustration, it was held in Crittenden v. Barton, 5 A. B. 
R. 775, that where a creditor, upon reading in a newspaper of suits be- 
ing started against his debtor, thereupon dunned the debtor frequently 
until he finally succeeded in getting a chattel mortgage, the facts were 
sufficient to indicate a reasonable ground for believing that a prefer- 
ence was intended. 

The same conclusion was reached where a creditor, knowing that 
his debtor had nothing, that she was behind in payments, and that some 
business houses had discortinued selling to her, took an assignment of 
an insurance policy after a fire. In re Graham, 6 A. B. R. 750. 


COLLATERAL NOTE. 


Editor Banking Law Journal. CINCINNATI, Onto, July 26, 1912. 

Dzar Str:—Kindly let me know by your next issue if any security pledge by a 
note in form of the blank hereto attached can be /ega/ sold at private sale, or must 
that be done at public sale in case the note is not paid when due? 





eee Cimcdmmats, O., 2.0000. 5a -o uh ohaats gl 
reer "og 3 MPC EEE Ee tt EE ee 
EY needa tains a hak we ROA CRS oo aden ps k-0 Row os sade mata DOLLARS, 
Sor value received, payable at the office of satd Company, with teteredt ae, 
after due at the rate of eight per cent. per annum, And...... hereby pledge 


to satd Company as collateral security for payment of this or any other liability 


Se Lees eee to satd Company, due or to become due, or that 
may be hereafter contracted. the following property, VIZ... 0.660002 cece eee 
which he holder of this Note is hereby authorized to sell or col'ect at ............. expense, all or 


any part or portion thereof, or substi:utes therefore or additions thereto, at Public or Private Sale, 
at any time, upon failure to furnish sufficient c Ilateral at the option of the holcer when demrnded. 
or upon non-payment of this Note at maturity, or interest, and a} ply proceeds, or as much there: f 
as may be necessary, to the payment of this Note and all expenses and charges for collec ion, hold- 
~ \ undersigned responsible for every deficiency. Excees, if any, to report to the undersigned, 
and if any balance remaining unpaid, the holder of this Note may take personal judgment against 
—. In case of Public Sale the holder may be able to purchase without being liable to ac- 
count for more than the net proceeds of such sale. The sale may be done without advertising the 
same or utherwise giving to —— any notice. And it is also agreed that the holder or assigns 
may also hold said property for or out of the proceeds thereof may pay any other claims the holder 
may have against —-——-— while said property or the proceeds thereof remain in holder's hands. 
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Yours truly, N. N. 


Answer:—The provision in the note clearly indicates an intention to 
authorize the holder to sell the collateral at either public or private sale, 
and there is no legal objection to such a provision. 
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PAYMENT OF CHECK DRAWN BY TREASURER OF CORPORATION. 


Editor Banking Law Journal. Toreka, Kans., August 20, 1912. 

Dear Sirr:—Mr. ‘‘ A” presents a check drawn by Brown, Smith & Co., on our 
bink, signed by ‘*‘A” as Treasurer. The check is for $1,000 and is made payable to 
ourselves. Mr. ‘‘A” asks us then, to give him a time certificate for the above 
amount, and make it in the name of his wife. Would the bank be liable to the firm 
of Brown, Smith & Company, should it be proven later that Mr. ‘‘A” had wrong- 
fully diverted the funds of the company ? 

Again: Suppose that Mr. ‘‘A” had drawn this check in his own favor, and had 
then indorsed it to us personally. Would that change the situation any, and would 
we be put upon inquiry in either case ? 

Thanking you kindly for an early reply, through the magazine, we are, 

Very truly yours, PRESIDENT. 


Answer:—In either of the situations presented in the above inquiry 
we believe that the bank would be put upon inquiry. The purchase of 
a time certificate in the name of the wife of the treasurer of a corpora- 
tion is certainly not a proper use of the corporate funds. The treasurer 
of a corporation, authorized to sign checks as the agent of the corpora- 
tion, has authority to draw checks for corporate purposes only. He has 
no authority to use the money belonging to the corporation for his own 
benefit, or for the benefit of any person other than the corporation. In 
the case presented, whether the check is drawn to the order of the bank, 
or to the order of the treasurer, the bank is fully notified of the use that 
is being made of the corporate funds. And if it should turn out, as is 
very likely to be the case, that the corporation has not authorized this 
unusual application of its funds, then it would seem that the bank should 
be held liable to its depositor. 

In the case of Kelsey v. Bank of Mansfield, 85 N. Y. App. Div. 334, 
it appeared that the president and cashier of an insurance company, 
which kept its deposit with the defendant bank, wrongfully made a check 
payable to the bank, signing the check as officers of the corporation. 
The check was delivered to the bank in settlement of the individual in- 
debtedness of the parties who signed it. It also appeared that the offi- 
cers of the bank had full knowledge of the fact that the funds of the in- 
surance company were being misappropriated. It was held that the 
bank was liable. In the case presented it does not appear that the bank 
has knowledge of any misappropriation, but it is hardly to be doubted 
that knowledge would be imputed to the bank from the circumstances. 


GIFT OF CERTIFICATE OF DEPOSIT. 


Editor Banking Law Journal. Oconto, Wis., August 5, 1912. 
Dear Srr:—We ask you for your reply and expressed opinion as to whether, 

under the Law of the State of Wisconsin, the proper title is passed to the endorsee- 

of a Certificate of Deposit, when said endorsement is effected prior to the death o 
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the payee en lorser, but possession not given until after death of said endorser and 
original owner. 

Also, whether possession is properly passed to the joint payee of a Certificate of 
Deposit, when the other payee has become deceased and what the conditions are where 
there are heirs and with or without a will. Very truly yours, CASHIER. 


Answer:—The indorsement of a certificate of deposit by the payee 
is not sufficient to pass title thereto to the indorsee unless the certificate 
is delivered to the indorsee, or to some one representing him, prior to 
the death of the payee. Delivery is essential to the validity of a gift 
and the delivery must be made prior to the death of the donor. It can- 
not be made subsequent to his death. 

Where the certificate is issued in form payableto either of two persons, 
the right of the survivor to claim under the certificate depends upon the 
circumstances surrounding the issuance of the certificate. It may be 
that the money deposited belonged to both persons jointly, or that an 
estate in joint tenancy was created by the deposit, in which event no 
indorsement or delivery is necessary to vest title in the survivor. But, 
in the usual case, where A deposits his own money and takes a certi- 
ficate of deposit payable to himself or B, a delivery of the certificate is 
necessary to give B any rights in the deposit, and the delivery must be 
made prior to A’s death. 

If A should leave a will in which the deposit in question is bequeathed 
to some one other than B, this would indicate an intent on the part of 
A not to create a gift in favor of B, even though the certificate had al- 
ready been delivered to B. And, as it is the intent of the donor which 
governs in determining the question whether a gift has been made, the 
will in such case would be material. But, once it is determined that a 
valid gift has been made, the existence of a will, or the fact that the de- 
cedent is survived by heirs, has no bearing on the question. 


AMERICAN BANK REPORTER. 
SEPTEMBER, 1912. EDITION. 
The September, 1912, edition of the American Bank Reporter and Attorneys’ 


List that is now ready for delivery, has many important features and improvements. 


Among the improvements is the new system of indexing, which will no doubt meet 
with unanimous approval. Instead of indexing on the left side, as done heretofore, 
it is now indexed on the left and right, the same as the standard dictionary. This 
makes the American Bank Reporter one of the most convenient bank directories 
published. All changes are brought down to date, making the book very valuable 
to banks, merchants, lawyers, corporations, firms and individuals. 





AVOIDABLE COLLECTION DELAYS. 


SUBORDINATING PRACTICAL METHODS TO LEGAL TECHNICALITIES. 


The ultimate purpose of a check is to effect a transfer of dollar value from one 
point to another witha minimum of labor and expense, and in order to safeguard 
values protection is afforded through restrictive laws. The transfer is accomplished 
through an exchange of credit, a mere matter of bookkeeping until actual dollars are 
passed to cover transactions. It is not the intent of the laws to retard, but rather 
to facilitate these transfers; it would seem therefore practical methods should not be 
subordinated to legal technicalities. 

Unfortunately the ‘‘negotiable instruments law” does not deal specifically with 
the issuance of duplicates for missing checks, although one section provides for the 
presentment an protest of a copy of a withdrawal check which has been either lost 
or destroyed. It further provides that a check shall be promptly presented for pay- 
ment in order to hold the indorsers; still this may not always be accomplished where 
a check is delayed or missent in transit. When accepting as cash checks payable 
through the mails both the bank and the depositor assume returns will be promptly 
received, particularly where such checks in transit represent large sums involving 
interest which would otherwise be lost. Those who deal either directly or indirectly 
with banks frequently fail to recognize the existing difference between the theory of 
collecting out-of-town checks, converting them into actual usable funds, and the 
real practice of collecting by means of the post office department which sometimes is 
responsible for delays. 

Co-operation of the drawers of checks through the unhesitating issuance of a 
duplicate for a missing check (original unpaid) would justly effect prompt transfers 
of funds toall concerned. There is a reasonable mean halfway between the extreme 
of legal technicality on the one hand which tends to postpone duplicate issuance, and 
the vital necessity of banking practice on the other hand which demands immediate 
action. A recent occurrence in the mishandling of mail matter containing outstand- 
ing cash checks representing a transfer of dollar value from one bank to another in 
a distant city will illustrate the importance of the principle. 

The following situation developed: On a certain day a New York bank receiv- 
ing deposits had included among others checks drawn on Baltimore banks. Two or 
three of the large checks were drawn by corporations in that city and payable there, 
and aggregated say $100,000. These checks were regularly forwarded for collection. 
During the usual course of business the Baltimore banks would have remitted to cover 
the totals of the cash letters to New York, and the returns should have arrived the 
second day thereafter, the amount of the checks having been duly charged to the 
maker's account at Baltimore; but through error the mail bag containing Baltimore 
letters was improperly labeled and delivered to a city in California. When the re- 
turns were not properly forthcoming the mistake was discovered but the New York 
bank was denied the use of the transit cash in the interim. 

Disregarding for interest purpose the numerous small checks, presuming their 
ultimate payment without loss though at great inconvenience, it is essential, that the 
large items should be immediately covered. Assuming the treasurer or managing 
official of a corporation drawing large checks sufficiently conversant with banking 
practice to realize when a bank accepts and allows cash credit for transit items in- 
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volving interest loss on thousands, pending final payment, it is clearly apparent the 
proper course would be to stop payment on original and immediately issue a dupli- 
cate, especially when original .is known to be unpaid, accomplishing this by wire if 
necessary; still there is manifest on the part of makers of such checks a hesitancy as 
to the right course to pursue. 

It is common practice for New York banks to permit depositors to draw against 
uncollected funds and the consensus of legal opinion indicates the responsibility for 
crediting as cash, without notice, of out-of-town checks is on the bank; but the 
banking business has advanced to that point where it would be othe: wise impossible 
to handle the volume of collections because of this reasonably quick co-operation be- 
tween banks, their depositors and makers of out-of-town checks is o:dinary justice 
where all act in good faith. Converting transit paper credits into actual usable funds 
is the function of hand-collecting machinery; the post office department is the neces- 
sary means to this end, when the machinery fails to act, without loss of time dupli- 
cate paper credits should be instantly supplied to accomplish the conversion. 

Bank earnings depend on accumulation of interest on invested deposits; invest- 
ed deposits are reduced by the amount of floating cash paper credits; and it is part 
of the implied contract between bank and customer such obligations be promptly 
converted into investment funds. Where an original check is reported lost direct 
communication with paying bank, (by telegraph where the amount is large) will con- 
firm the report, a stop payment order will protect the maker and a duplicate may be 
safely issued without delay. 

In the foregoing case a loss of the use of the total amount of transit check credit 
for eight days was sustained by the forwarding bank, representing the difference be- 
tween the normal conditions, and the abnormal conditions caused by post office inad- 
vertence. In this case, as in other similar cases, the maker located at the place of 
business of the paying bank took the precaution to write to the original bank of de- 
posit at a distant city when direct communication with his own bank would suffice to 
show an unpaid original. Six days interest would have been saved to the New York 
bank through a duplicate, as the post office department is not liable for loss of inter- 
est on floating papercredit. Frequently corporation checks bear endorsc ments of con- 
cerns situated at points widely separated and to follow the original channel by mail back 
and forth in negotiating for a duplicate would consume interest days to the prejudice 
of the original bank of deposit. 


THE RAND McNALLY BANKERS’ DIRECTORY. 
JULY, 1912, EDITION. 

The July, 1912, issue of this comprehensive publication is more than equal to 
its predecessors, which have for forty years brought to bankers the information 
needed by them of the full list of banks and banking firms, of towns without banks 
and the nearest places having one, bank officers and directors, attorneys throughout 
the country and Canada as well as abroad; and a splendid set of maps of states and 
principal cities. The A. B. A. transit numbers are also given. The whole makes 
up a volume of over 1700 pages, of classified information which bankers must have, 
so well arranged and indexed as to be gotten at without any waste of time. 

Published by Rand, McNally & Co., Chicago, Illinois. 











American Bankers’ Association. 
The Thirty-eighth Annual Convention at Detroit. 


HEN the president of the American Bankers’ Association has the good fortune 

to have the annual convention in his home city, he has special opportunity to 

make it a memorable event. President Livingstone ‘‘ did himself proud ;” his 
home city backed him up splendidly, and those who attended will long remember the 
occasion ; they went home full of enthusiasm for Detroit. 





Cc. H. HUTTIG, 
President-elect American Bankers’ Association. 
President Third National Bank, St. Louis. 


A four-barrelled welcome was extended the bankers, the Governor of the State 
leading, and when this had been gracefully acknowledged by Col. Lowry of Georgia, 
the business sessions opened. 

President Livingstone’s address confined itself largely to routine ; on one point 
his remarks were open to criticism, when, after urging that the Association should 
put forth every effort for a good banking law, he added: ‘‘ in order that prompt and 
favorable action may be obtained on the plan submitted by the National Monetary 
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Commission. In other words, that the Association ‘should stand by its guns’ in 
this important matter in the fullest sense of the word and should continue to support 
the bill as previously recommended, and should again go on record as favoring its 
adoption.” Evidently he was considerably behind the times, for such action would 
be futile, and the convention later disagreed with him. 

The annual reports of officers followed, the most important being that of General 
Counsel Paton. It recounts the efforts made to obtain the enactment of the Uniform 
Bills of Lading Law, crowned with success only in Louisiana. The law punishing 
false statements to obtain credit was enacted in New York, New Jersey, Rhode Island 
and Louisiana, making thirteen states that now have it. The law to punish deroga- 
tory statements affecting banks was passed in New York alone during the year ; 
Louisiana and Massachusetts passed the law limiting liability on forged checks to a 
year, and Virginia passed the two-name deposit law. 

Much space in the report is given to the work of the Counsel of giving membeis 
opinions on hypothetical and practical questions relating to banking law. This is, 
to say the least loading the counsel with much extra work, which robs him of the 
time needed to give to the broader questions. 

Chairman Arthur Reynolds of the Executive Council reported on the year’s work. 
Efforts were made to get a better control of the finances of the Association, cut down 
expense and increase revenue ; suggestion for amendment of the constitution and by 
laws were also made. Mr. Reynolds referred to the work of the Currency Commis- 
sion thus: 


‘*T cannot pass the report of the Currency Commission, in which I have had a 
deep personal interest since its organization, without commendation of their strenu- 
ous efforts for proper and necessary reforms. * * 


‘*T fear our legislators have not realized their responsibility in their failure to 
act. It should still be the prime object of the American Bankers’ Association to de- 
mand and urge remedial legislation along some proper line, and the Currency Com- 
mission should be urged to continue the work even though we seem to be laboring 
under many adverse conditions. I believe the people will ultimately meet the situa- 
tion in some proper way.” 


This is the rational attitude. 

Ex-Congressman R. W. Bonynge spoke on Banking and Currency Reform. Of 
course, as a former member of the Aldrich Commission, and now working for the 
National Citizens’ League, he could not help favoring the Aldrich plan. His address 
was not all in vain, but it would have been much more effective had he not contin- 
ued to harp on the fiction that the plan was unanimously favored by the Monetary 
Commission, and insist that there is absence of concrete criticism. He still imagines 
that the ‘‘ danger of over-expansion” under the plan is ‘‘ very remote” and that the 
regulation ‘‘ through the discount rate” is effectively provided for. He also was 
evidently not posted up-to-date. 

As these proceedings had brought up the subject, the report of the Currency 
Commission was taken up then, instead of Friday; it was necessarily discouraging 
for they had adopted the policy of following the lead of the Congressional Currency 
Commission, which died on March 31 ; and as Congress took no further interest in 
the subject the confidently expected results were not realized. There was some co- 
operation with the Citizens’ League, but actual work is now to be held in abeyance 
until it is seen who wins in the November elections and what the winners will pro- 
pose to do. 

Many members were not satistied with this and on metion of Mr. Festus J. Wade, 
the following was adopted: 





od 
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‘-In order that the position of the American Bankers’ Association as to the re- 
form of our financial and banking system may be fairly understood and correctly placed 
before the public, 

Be it resolved, that this association will co-operate with any and al] people in 
devising a financial system for this country which shail place us on a par with the 
other great commercial and competing nations ; a system which shall give to the 
American people of all classes and conditions, the financial facilities and industrial 
advantages to which they are entitled.” 


This means business, if it is properly followed up by the next administration of 
the A. B. A. 

The amendments to the constitution coming up, a number were adopted, includ- 
ing the one making the chairman of the council ineligible for executive office for a 
year, to become effective after 1913 ; another placing the General Counsel under the 
executive council and its con mittces, instcad of under the secretary, which is an im- 
portant step forward. The Frame amendments had not received the approval of the 
council, which recommended their reference to a committee on general revision ; Mr. 
Frame agreed to this postponement of action if he could name the committee which 
was assented to and the compromise was adopted. The committee is decidedly ‘* pro- 
gressive,” consisting of R. E. James, W. J. Bailey, O. E. Dunlap, C. H. McNider, 
Gordon Jones and Sol. Wexler. 

Senator Smith of Michigan was slated originally to talk in the afternoon ; later 
his colleague Senator ‘Townsend was substituted ; neither appeared on Tuesday and 
so the convention proceeded with reports of committees. It was thus able to get 
considerable business done. 

At Friday’s session Agriculture had the floor. Mr. Charles A. Conant read an 
instructive, comprehensive paper on Land and Agricultural Credits. 

Pointing out the prime character of the security afforded by land in use, he 
showed how Europe has made this credit available through institutions standing be- 
tween borrower and lender, helping both and with equity to both, through long- 
term mortgage bonds. But he gives an equally clear account of the systems of 
short-term loans for what may be called the operating expenses of the farmer. 

We have, he thinks, only recently reached the ripe time for the creation of a 
mortgage-bond system; but now we should goahead. In general the bond or de- 
benture is issued on the deposit of the mortgages; the latter 1un for 50 years or 
more and are amortized semi-annually; the rate payable, zac/uding interest and sink- 
ing fund, for a 50 year loan is 4.88 percent. A 20 year loan calls for 5.96 per cent. 
(Here we pay average 7.07 per cent. which is 7z/erest a/one and the principal is still 
to be paid.) The money is borrowed on the bonds at from 344% to 444% per cent. Gen- 
erally the amount added to this to cover expenses and dividends is limited by law. 

So much for plant loans. Operating loans are generally fora crop scason or two, 
are small in amount, but at low rates also, from our point of view; either on individ- 
ual credit or secured by personal property; furnished usually by private mutual 
societies, which supplement their means derived from their own members by borrow- 
ing from bankers, etc. Another form is the corporation chaitered by the State for 
this purpose only, in some cases given State aid. In its charter the Bank of France 
is compelled to render at least 40,000,000 francs available for these mutual banks. 

Mr. Conant asks: 


‘‘Can we maintain a successful mortgage land bank, whose assets will always 
be sound and whose securities will always stand near par in the market ? 

‘*Can we apply public funds, asin France, to the extension of agricultural credit? 

‘*Can we utilize the principle of self-help among agriculturists in combining their 
resources through a co-operative society for granting loans to meet temporary agri- 
cultural needs ?” 

The answers depends, he says, on questions of method, of management, of na- 
tional temperament and of local conditions. 

‘*A central organization for the issue of mortgage bonds, recognized by the Fed- 
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eral Government, would probably be required in order to give the bonds a sufficient 
guarantee and a wide market. Organizations under State law, especially if they 
lacked the guarantee of the State government. would defeat the principle because 
the bonds issued in the poorer States could not be sold at home or abioad at the 
same rate as those issued in the rich States; it is probable that it would be found ad- 
vantayeous to establish State organizations, charged with making local loans, under 
rules laid down by the central organization, and that the latter should be able to is- 
sue its bonds under its own guarantee, secured to it by the deposit of mortgages or 
bonds guaranteed by the State associations. In other words, it might be found ad- 
visable to build up aco-operative democracy of State mortgage loan banks, united 
into a powerful central organism, similar to that proposed in the plan of the Mone- 
tary Com nission for strengthening commercial banking credit. 

‘It is not impossible that the three great branches of banking, the commercial 
credit banks, the mortgage banks, and the postal savings bank, might be linked to- 
gether in a system which would give greater flexibility to credit than it has ever en- 
joyed in our banking history, by the aid which each, without violating sound bank- 
ing principles, would be able to extend to the others in time of need.” 

President Soule of Georgia Agricultura: College sent a paper on Education and 
Agricultural Development. 

He properly characterized the work to be done as stupendous; yet if we want 
to continue producing our own food supply there must be more, and more intelligent, 
farming. he occupation must be made suchas to stem the tide of population from 
farms to cities and in fact turn it back. But how? Bring home to the farmer the 
knowledge he needs to make his work more productive; do this in a manner that is 
acceptable, and understandable by him. This of course needs agencies and spend- 
ing of money intellizently. What isbeing done? Six years ago a beginning was 
made; in 1911 the work in 19 states cost $387,000; in 1912 there are 35 states 
spending $562,000. The work is prosecuted through correspondence, farmers’ in- 
stitutes, schools, clubs, fairs, ete. The young people in rural districts are becoming 
interested. In Georgia, for example, nearly 580,000 people were reached in two 
years, yet only about $55,000 was spent. 

Mr. Bradford Knapp of the U. $8. Department of Agriculture told of What the 
Government is Doing for Agriculture. 

The chief worker in this field, Mr. Joseph Chapman, Jr., then presented his re- 
port showing the great progress made in the work during the year; the activities of 
the State Bankers Associations in thirty of the States, representing 17.000 bankers, 
testifying how earnestly bankers were studying this paramount question. Mr.Chap- 
man was then called to preside over the convention during the lively discussion 
which follo ved, participated in by Messrs. B. F. Harris of Illinois, Lester Butler 
of Oregon, Geo. E. Allen of the American Institute, W. W. Bowman of Kansas, 
George Woodruff of Lliinois, Myron Campbell of Indiana, H. P. Beckwith of 
North Dakota, Benj. W. Hunt of Georgia. No resolutions on the subject were 
adopted. 

Senator Townsend appeared in the afternoon and spoke quite interestirgly on 
politics and business, and the important influence which the Association might and 
should exert upon the questions of legislation touching busincss. 

Boston was chosen as the meeting-place for the convention of 1913. 

The convention voted strongly in favor of one-cent letter postage. 


The general desire of the members was ratified later by the promotion of Mr. 
Charles H. Huttig to the presidency and Mr. Arthur Reynolds to the vice-presidency. 
T. J. Davis was elected chairman of the executive council and J.Fletcher Farrell 
re-elected treasurer. During the felicitations usually attending this functicn Mr. 
Huttig took occasion to declare that the Association would be found leading, in- 
stead of following, in its work. 
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THE SECTION MEETINGS. 

Miny important addresses were made in the section meetings, which in the pro- 
gram were given Wednesday and Thursday, the main body adjourning over from 
Tuesday to Friday. 

President Fries of the Trust Company section pointed out that the deposits of 
these institutions since 1907 have grown more than those in each of the other classes 
of banks, showing indeed 44 per cent. of the total growth. He hence emphasized 
the responsibility of the managers of the companies to maintain high stardaids. 

Mr. George M. Reynolds then occupied the center of the stage with an addrcss 
on the **Money Trust.” He forcibly repelled the suggestion that in time of stress 
banks wilfully withhold credit; self-interest would not permit this; a few panic- 
stricken ones probably do, but as a whole the bankers are not chargeable with such 
failure. He added: 

‘*Whatever of criticism can properly attach to the bankers because of their fail- 
ure to meet the wishes of the public in times of stress isdue to the system and not 
to the inclination of the bankers, whose actions are circumscribed by a law com- 
pelling them to maintain certain reserves, no matter what the necds of a com- 
munity for credit or money may be.” 

Coming down to the supposed ‘‘money trust’ monster he denied its existence; 
admitting that there is a ‘‘money power” he pointed out that for three years he 
has been laboring for laws that would decentralize that power. He had looked 
in vain in the platforms of the political parties for a sign to encourage reformers. 
He declared that: 

‘*The banks of the country are the servants and not the masters of the people, 
and it is always to their advantage to serve the people if conditions at the time, 
and the restrictions of the law under which banking is done, will permit.” 

He wants the Pujo money trust investigators to confine themselves to the merits 
of the question and not let political bias influence them in their inquiry, adding: 

‘‘T desire to disavow any antagonism for or opposition to the impending in- 
vestigation of the so-called ** Money Trust” by the House Banking and Currency 
Committee; on the contrary, I shall be glad to do what I can to co-operate with the 
members of that committee so long as its activities are exerted along the lines of an 
honest endeavor calculated to promote better methods and higher ideals in business.” 

‘Tf the impending investigation can be divested of everything except an honest 
desire to find the cause of any unsatisfactory existing conditions, I believe it will 
result in good, for I feel confident it will be found that most of those conditions 
which have been the subject of criticism have been the outgrowth of the inadequacy 
of our system of banking and currency, and that bankers, generally, instead of en- 
tering into collusion with each other to control the money power for improper uses, 
are in fact only accepting such responsibilities as come to them naturally and by vir- 
tue of and under the law; and, furthermore, that they are striving to the best of 
their ability to render to the public a proper accounting of their stewardship.” 

Dan Bites of the University of Michigan had the topic ‘* Some Unscheduled 
Liabilities,” with reference to trust companies acting as registrars and transfer 
azents, and kindred subjects. 

As to the progress of the business Mr. Breckinridge Jones of St. Louis gave an 
interesting account of the achievements of the section in the 15 years since its creation. 

He pointed out how little the trust companies were known even in 1894, by 
showing how an Attorney-General for a State twice confined an inquiry about trust 
company laws in his State, by writing about the anti-trust laws and the Standard Oil 
Company. Not only did such a view exist among people at large, but bankers were 
antagonistic in those days. Hence the step by way of co-operation, taken in 1896, 
after considerable opposition, the Trust Company Section of the A. B. A. was formed ; 
Mr. Jones being the moving force, with whom Jos. C. Hendrix, then chairman of 
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the council of the A. B. A. collaborated. This crystallizing of the conditions has 
resulted in an enormous amount of benefit. The section was formed with 17 mem- 
bers; now there are 1,206 and almost all of the companies belong. Then their de- 
posits were $584,000,000 now they are $2,215,000,000. Then 30 States had no 
trust company laws, now less than 10 are without them, and a movement is on to have 
all states pass substantially standard laws to govern the general principles underlying 
the business. 

As to failures, Mr. Jones said: 

‘* However, it is when we consider the list of failures of financial institutions that 
trust companies show up best. According to Bradstreet’s during the fifteen years 
that this Section has been in existence, from 1897 through 1911, the failures among 
‘loan and trust companies’ have been seventy-one. 

‘« The next class of institutions are the savings banks, which during same period 
had seventy-seven failures, while the national banks had one-hundred and thirty fail- 
ures, state banks, two-hundred and seventy-nine failures, and private banks, four 
hundred and twenty-four failures. This enumeration of course does not show the 
number of companies that, after closing their doors, resumed operations; but, from 
common knowledge, it is safe to say that probably more trust companies commenced 
business again than any other class of financial institutions.” 

Analyzing this by special reports from 33 states, 14 had 38 failures but 10 paid 
depositors in full. More important perhaps is the fact that in only 4 of these were 
trust estates in these companies exposed to loss; in two cases questions are still pend- 
ing in courts, in the two others the loss was trifling, one being $1,994. 


g, 

The Segregation of Savings Deposits in trust companies was the subject creating 
the greatest interest. It was opened by Mr. Pierre Jay of New York in favor of the 
affirmative, Mr. R. E. James of Pennsylvania in the negative, followed by Messrs. J. 
C. Drake of California, J. G. Reading of Pennsylvania, W. F. McCaleb of Texas, J. 
H. Haass of Michigan, T. W. Swan of New York, P. C. Kauffman of Washington, F. 
J. Wade of Missouri, L. G. Dinkins of Louisiana, Breckinridge Jones, and Thornton 
Cooke of Missouri. No resolution was taken, however. 

The Savings Bank section, listened to an interesting report on Methods and Sys- 
tems by V. A Lersner, chairman of the committee, in which the methods of typical 
savings banks in various sections of the country were set forth in an instructive 
manner. He also discussed the utility of publicity and education to inculcate saving, 
and recommended that a special committee work out plans adapted to the respective 
localities. 

Comptroller Pulleyn of the Emigrant Industrial of New York read a paper on 
The Savings Bank and the Community; he deprecated the view that the mutual sav- 
ings bank is a sort of charitable institution ; the management of a business repre- 
sented by $£,250,000,000 deposits is an important public function; the states should 
recognize it more than they do, following the lead of New York and Massachusetts 
with wise laws. He asked also if trustees realize their obligations to depositors, 
when they limit interest to 3 or 34 per cent. Should depositors not receive all tha 
is earned after reserving for the 10 per cent. surplus? 

The Postal Savings Bank System was discussed by Mr. T. L. Weed the director 
thereof; he pointed out that instead of competing with other savings banks the sys- 
tem would actually educate people up to using them. He favored an early repeal of 
the $100 a month limit on deposits in the postal depositories which now number 12, 
000, with 270,000 depositors averaging $65 per individual. The subject roused a very 
lively discussion. 

A most interesting paper in this section was that of Edwin Chamberlain on 
European Rural Credit Systems, which he has been studying on the spot. He told 
of the organization of the German co-operative credit concerns in each little com- 
munity, their eventual federation into provincial bodies; of the state aid; of the Credit 
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Agricole of France; of the mortgage loan organizations—an entirely distinct set, in- 
cluding the Landschaften in Germany and the Credit Foncier in France. Here are 
some of his conclusions: 

It is impossible to learn in advance whether any one of the various classes of Euro- 
pean banks could be adopted in its entirety here. It probably could not. This is 
not a one-idea country. It has many varying conditions, and what would do for one 
part might be no good for another part. But there is no doubt that models can be 
found in Europe that might be used as a basis for devising systems and institutions 
suitable to the needs of the American farmers. 

Provision for the establishment of mutual credit banks seems to be a matter of 
legislation solely for the different States, just as Massachussetts has already done. 
The organization of land credit is a question that involves National as well as State 
legislation. In order to give fluidity to farm mortgage securities. and afford them an 
outlet at home and abroad, a large central land bank with a Federal charter would, 
theoretically at least, be the ideal institution provided State laws regarding titles, 
foreclosures and investments were made uniform. 

Segregation of Deposits was also touched upon in a short discussion. 

In the Clearing-House Section, after the opening by President Ruggles, Mr. Sol 
Wexler discussed the Functions of the Modern Clearing House, pointing out the 
desirability of a committee to continually watch legislation; he also touched upon 
the charge for collecting country checks. Mr. C. R. McKay, chairman of the com- 
mittee on the Numerical System discussed that subject. 

Managing editor Green of Bradstreet’s discussed clearing house statistics and their 
value as a business barometer, and urged greater uniformity in making up returns, so 
as to get the greatest possible use from the figures. 

Manager Thralls of the Kansas City clearing house discuss«d the clearing of 
country checks and collection charges, explaining the system adopted in that city 
where a bureau with 15 clerks handles the country items. This bas resulted in a re- 
duction of cost of from say average 25 cts. per $100 to less than 10 cts., and fully one- 
fourth of time loss. The system has apparently stood the test very well and former 
opponents are now satisfied; it has removed an inordinate tax on business and com- 
mends itself for general adoption. 

In the State Secretaries’ section R. L. Crampton of Illinois argued in favor of 
establishing central bureaus of credit information respecting customers of banks, and 
registration of commercial paper. 

A new and simple plan for an authorized agency under the general supervision 
of the American Bankers Association and the new U. 8. Chamber of Commerce, as- 
sisted by the Clearing House Examiners of the Central Reserve Cities, with authority 
to provide a universal method for conveniently registering commercial notes and 
other bankable obligations placed in the open market. 

To regulate the standard of audits and valuations used as the basis of loans. 

To investigate, analyze and report on the condition of borrowers using the open 


market and to issue bulletins intelligently reporting conditions in the different 
trades. 

Also for the protection of those issuing commercial notes and banks investing in 
them in order that our enormous banking resources may more adequately serve the 
requirem2nts of the legitimate business interests and safeguard them in the use of 
their credit in the Public Market. 


Also creating greater confidence on the part of bankers and more stable busi- 
ness conditions through minimizing the disturbances caused by fraudulent excessive 
issues of commercial notes, etc. 

Fred W. Ellsworth spoke energetically in favor cf publicity—his subject being 
The Bank and the Newspaper; he pointed out the great improvement in recent years 
thus: 

‘*T hold no brief for the newspaper and have no disposition to defend those that 
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need defending; but I do want to remind you of certain strong points which many 
newspapers possess and which contribute very significantly to the development of 
their strength and influence. There was a time, and it was not so very long ago, 
either, when periodicals of all kinds not only accepted but enthusiastically solicited 
fraudulent and other objectionable advertising. To-day hundreds of the very best 
periodicals in the country, at considerable financial sacrifice to themselves and for 
the purpose of protecting their readers and their advertising patrons, consistently 
and persistently refuse all ‘get-rich-quick’ advertising, liquor and fake medical 
copy—in fact, fraudulent or objectionable advertising of all kinds.” 


There was considerable discussion of the subject of special prices for bank equip- 
ment. 

Protective service was the subject of an address by W. B. Hughes, and Haynes 
McFadden urged a plan to eliminate conflict in state convention dates. 

The sections elected officers as follows: 

Trust Company: W. C. Poillon, New York, President, F. H. Goff, Cleveland, 
vice-president, Philip 8S. Babcock, New York, secretary,—re-elected. 

Clearing House: R. Van Vechten, Chicago, president, J. K. Ottley, Atlanta, 
vice-president, O. H. Wolfe, New York, secretary, re-elected, and A. O. Wilson, St. 
Louis, chairman executive committee. 

State Secretaries: W. C. McFadden, North Dakota, president, P. W. Hall, 
Iowa, vice-president, G. W. Harmon, Oklahoma, secretary. 

Savings Banks: R. C. Stephenson, Indiana, president, J. F. Sartori, California, 
vice-president, W. E. Knox, New York, chairman executive committee, E. G. Mc- 
William, s2cretary, re-elected. 

The State Bank Supervisors and Commissioners also had their annual gathering 
at Detroit. The program was confined almost entirely to routine business and much 
good work was done. Still the members have concluded hereafter not to hold their 
conferences at the same time and place that the A. B. A. convention meets. 


CONVENTION NOTES. 


The Hanover National Bank of New York headquarters on the parlor floor of the 
Pontchartrain was visited by many friends and patrons during the week, Vice- 
President Henry R. Carse and Assistant Cashier, Alexander D. Cambell, assisted 
by Messrs. Applegate, Oliphant and Manson, made every visitor feel weleeme. The 
Hanover is one of the leading banks in this country. 

Nearly 2,000 of the bankers and their wives were entertained by the Burroughs 
Adding Machine Company. A luncheon was given in a big tent. Electric fans fur- 
nished ‘‘ coolness” and the Burroughs’ own band furnished music. One banker as- 
serted jokingly that he never knew a Burroughs calculation to be wrong before, but 
the crowd was much larger than was expectcd, and the whole office force was 
pressed into service to take care of the guests. 

After the luncheon the guests made a trip through the factory and saw the enor- 
mous plant, the wonderful tools, the army of skilled workmen, and the variety of Bur- 
roughs machines built. There was also an exhibit of new machines for banks at the 
convention headquarters. 

As souvenirs a handsome copper ‘‘ nested” ash-tray, with silver trimmings, was 
given to each banker and a leather correspondence portfolio to each lady. 

The Fourth National Bank of New York entertained its friends and patrons in 
one of the parlors of the Pontchartrain, where its headquarters were in charge of 
Samuel 8. Campbell and Charles E. Meek vice-presidents, Raymond B. Cox assistant 
cashier and secretary C. L. Doty, who made all visitors feel weleome. The Fourth 
National is one of the up-to-date and progressive banks of New York. 
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American Institute of Banking. 
The Convention of 1912 at Salt Lake City. 


The bavk clerks again showed their interest in their organization by a large at- 
tendance; Chicago had the largest delegation. ‘The Governor of Utah, the Mayor 
of Salt Lake City and W. S. McCornick for local bankers, extended the welcome 
which was neatly replied to by Carroll Pierce for the Institute. 





BYRON W. MOSER, 
President-elect American Institute of Banking. 


President Raymond Cox in his annual address hewed close to the line of educa- 
tion work, the purpose of the organization, calling attention to the proposed pro- 
gran of the post-graduate course of lectures and studies, and particularly to the new 
correspondence system, of which he said among other things: 


‘*It must be remembered that the Nation’s real banker—he who finances the 
production of the Nation’s resources—does not sit in the shadow of a stock exchange. 
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It must also be remembered that the proportion in numbers is probably one hundred 
to one in favor of the interior banker. It is evident that not until the Institute is 
actively engaged in the higher development of these that the organization is in the 
fullest sense the American Institute of Banking. This matter has been before the 
educational director for several years and asa result of his genius and untiring efforts 
in this direction the Institute is at last prepared to extend its usefulness into all 
spheres of banking and it is now incumbent that this should be done. Few members 
of the Institute know that we have this highly developed system of correspondence 
instruction and that it is proving highly successful. There are already several hun- 
dred correspondence students but there should be many thousand. In this, how- 
ever, the facilities of the Institute do not permit of much extension. It is only 
through the rare executive ability of the educational director and the faithfulness of 
his staff that the necessary detail and routine is transacted.” 


Chairman Carroll Pierce presented the report of the Executive Council, including 
the draft of revised constitution. Speaking of the results of the combination of 
study and fraternal influences of chapter meetings he said: 


‘¢ Institute studies furnish abstract knowledge. Chapter administration and [n- 
stitute conventions cultivate worldly wisdom. The spirit of fraternity inspires 
practice of the Gulden Rule. Such ideals and their realization are what make the 
Institute the invincible organization that it is. 

‘‘The Institute is to-day continuing active educational work in a far larger de- 
gree than at any time during its existence, the work being done in a splendidly 
efficient way. During the past year an increased number of men have undertaken 
the study courses. 

‘* There have been graduated by the Institute up to the time of convening of this 
Convention, 501 men, of whom over one-half have been graduated during this fiscal 
year. The work has, in our opinion, been started satisfactorily, and in the next few 
years the results will be amazing from the standpoint of Institute graduates.” 


Officers’ reports show that the total chapter membership now numbers 12,917; 
the expenses for the year (as reported later to the A. B. A.) amounted to $22,655.05, 
or an average of less than $1.75 per member. Of this sum the American Bankers 
Association contributed $8,613, and the subscriptions to the Bulletin $8,470.63. A 
balance of $2,138.78 remained over for the new year against $1,717.35 a year ago. 

The chief item of expense was the Bulletin which took $8,503.80; salaries and 
instructors’ fees were $7,252.52 and the study course revision took $880. Conven- 
tion expense and administration $3,489.59, traveling of the Director $1,128; rent 
and office expense $1,401.14. 

THE SYMPOSIUM 
on the second day began with discussion of the Numerical Transit System, opened 
by O. Howard Wolfe, secretary Clearing House Section A. B. A., who characterized 
the system as the most far-reaching reform ever introduced, and urged its advocacy 
by the Institute; about one-third of the banks are actually using it. 

Roscoe P. Sears of Cleveland followed on the same subject, arguing forcibly in 
favor of the system, which he explained fully in operation. 

The prize for the best paper on Analysis Systems (offered by the Clearing Sec- 
tion of the A. B. A.) was awarded to Victor F. Palmer of San Francisco; the second 
to Leon Shapiro of Portland, Oregon. Other prizes go to Messrs. Oas and Clark 
(Philadelphia) and Messrs. Coburn and Kerr (Pittsburgh). Mr. Palmer's paper was 
read, in his absence, by the secretary. 

Discussion of the subjects was continued by Messrs. Fenninger and Allendoerfer. 

Manager Thralls of the Kansas City (Mo.) Clearing-House read a very instructive 
paper on the origin of clearing systems, dilating particularly upon the country clear- 
ing system of his institution, which he explained in great detail. 

The report of the committee on Post-Graduate Course, J. A. Broderick, chair- 














CONVENTION OF THE AMERICAN INSTITUTE OF BANKING. 893 


man, and that on Correspondence Instruction, C. B. Hazlewood chairman, were sub- 
mitted and adopted; as also a report of the Publicity Committee by Chairman Moser, 
which recommends a more developed policy in the future. 

On the third day the amendment of the constitution was carried through after 
intelligent and discriminative discussion, in which the draft presented by the exec- 
utive council was somewhat modified, so that the organization remains democratic, 
in respect to the election of officers. 

Richmond (Va.), Louisville, and Scranton contested for the next convention; 
the first-named won by a handsome majority. 

A very fortunate result was attained by President Cox in defeating the proposi- 
tion, seriously put forward, to indorse the Aldrich Reserve Association plan. It 
was, as Mr. Cox said, outside the province of the organization to assume an attitude 
of advocating a measure which was still open before the parent organization (A. B.A.). 
The attempts to get the Institute to indorse the plan were insistent, but Mr. Cox 
won a decided victory. 

President Divid Starr Jordan of Leland Stanford University of California was 
the chief speaker on the last day, his topic being International Peace. It was an 
address that will long remain in the memories of the delegates and others who heard 
it. The cause of war and defense, Prof. Jordan claimed, contributed largely to the 
high cost of living in increased taxes. The nations of the world are in pawn to the 
money-lenders, he said, because of their wars and preparations for wars, Great 
Britain paying $140,000,000 a year for her supposed pre-eminence as a fightlng 
power. 

Addresses were also made by Judges E. F. Colburn and W. H. King and by 
Hon. Duncan McKinley. 

F. A. Crandall was elected chairman of the Council and Henry F. Pratt, vice- 
chairman. 

The social features of the convention were particularly enjoyable and the dele- 
gates expressed their high appreciation of their entertainment in a fine set of reso- 
lutions. 

BYRON W. MOSER, PRESIDENT. 

As already reported in these pages, Mr. Byron W. Moser was elected president 
of the Institute for the coming year, and this by a unanimous vote, all other candi- 
dates retiring. 

Mr. Moser was born in Missouri and has lived in that State all of his life, which 
began just twenty-eight years ago (Sept. 23, 1884) in the town of Ironton. He re- 
moved to St. Louis at an early age and was educated in the admirable public 
schools of that city, graduating from its High School in 1903. 

He became connected almost immediately after graduation with the St. Louis 
Union Trust Company, and has been in the service of that institution ever since, 
climbing the ladder in the financial department from the lowest to the highest of the 
sub ordinate positions therein, finally becoming Publicity Manager. He has always 
taken active interest in the Institute affairs, became a certificate-holder and elected 
to the presidency of the St. Louis Chapter for two terms. 

Under his presidency of the Institute we confidently look for a continuation of 
the progressive record that has marked its recent history. 
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ILLINOIS BANKERS’ CONVENTION. 


Peoria enjoyed the honor of entertaining the bankers of Illinois, and did it in 
splendid fashion. With 1,600 members, the Association can always make a good 
showing; but the meeting was particularly filled with useful work. A goodly 
delegation came over from St. Louis as visitors. To the welcoming address of 
G. W. Curtis, president of the Peoria Clearing House, W. T. Fenton, of Chicago, 
made a fitting response in behalf of the Association. 

Naturally the keynote of the annual address of President Harris was the public 
welfare work of bankers, in which he has been doing such fine missionary service. 
He also touched upon the burning question of state supervision of private bankers. 
He said: 

‘¢A few uninformed, or otherwise, claim that supervision does not reduce 
failures, yet over any period of years since the war, statistics show that private 
bank failures are five to one as compared with those of supervised banks, and the 
losses, estimated on the basis of similar deposits, are several hundred times more. 
Shortsighted, indeed, is he who asks and accepts the solemn trust of the people's 
funds and ignores their rights in the matter of all reasonable protection. 

‘* Supervision is certain to come, and we must anticipate the movement, for it 
will bring more prosperity to the honest private banker and strength to all.” 


The address was in short, crisp paragraphs that went home to the hearers. 

Dr. Vincent, of Minnesota State University, discussed National Efficiency and 
the need for education to develop it. 

W. T. Abbott precipitated the matter of putting the Association on record 
favorable to legislation for supervising private bankers. A warm discussion took 
place, and the motion was lost by a vote of nearly 2to1. This does not mean 
that the Association is opposed to the policy, but that it keeps its hands off for the 
present. Nevertheless, there is quite pronounced dissatisfaction over the result of 
the vote. 

Harrington Emerson also discussed efficiency, in which line he is a master. 

Bank Commissioner Dolley, of Kansas, told how his vigorous policy in that 
state had cleared up a lot of banking defects as well as the fake stock propositions. 
He is even authorized now to make bank officers show that they really know their 
business. 

He concluded with this: 

‘*T believe that we in Kansas have taken an advance step in the interests of the 
people which will revolutionize the entire business world, and eventually lead to the 


regulation and supervision of all corporations in the same manner as banks are now 
regulated and supervised. And it is perfectly right that they should be.” 


On the second day Prof. Thompson, of Ohio’s University, discussed agricultural 
problems, followed by Prof. Eckhardt, of Illinois, the consulting expert on crop 
improvement. Mr. Charles A. Conant repeated his paper on Foreign Agricultural 
Credits which had been read at the A. B. A. convention at Detroit. Mr. Woodruff, 
of Joliet, also spoke on this subject from personal experiences. State Senator 
Magill, of Illinois, talked on Conservation of Rural Resources. 

Better Roads came along as an allied topic, touched upon by Jesse Taylor, of 
Ohio, S. E. Bradt, chairman of the committee of the Illinois Association, and 
U. S. Internal Revenue Collector Rennick. 

The election of officers resulted as follows: John D. Phillips, Green Valley, 
president; S. B. Montgomery, Quincy, vice-president; J. S. Aisthorpe, Cairo, 
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chairman executive council; O. L. Hiser, Lexington, treasurer; R. L. Crampton, 
Chicago, secretary. 

The association had a surprise when Mr. Crampton tendered his resignation as 
secretary, after adjournment, owing to the fact that he felt that the salary was too 
small and the council had refused to increase it. The subject is left for the 
administrative committee of the council to handle. 

The income of the Association from dues was $20,500, and the expenses totalled 
$14,805, leaving a handsome surplus which, added to that of last year, left the new 
treasurer $12,035 to begin business with. 


—9 
FIRST NATIONAL BANK OF BUCHANAN COUNTY, ST. JOSEPH. 


The most recent important consolidation of banking interests, occurred in 
St. Joseph, Mo., on September 16th, when the merger of the business of the 
Merchants Bank, with that of the First National Bank of Buchanan County went 
into effect. Notwithstanding the Merchants Bank was the oldest bank in St. Joseph, 
the name of the First National Bank of Buchanan County has been retained. The 
consolidation was sccomplished by an exchange of stock, the shareholders cf the 
Merchants Bank receiving an equal amount in the First National; by the increase of 
the First’s capital from $500,000 to $700,000. 

On June 14, the deposits of the Merchants were $2,202,191, and the First 
reported $4,017,290, on the same date. This gives the First deposits aggregating 
over $6,000,000. 

The officers of the consolidated institution are now T. W. Evans, Chairman of 
the board; R. T. Forbes,President; J. M. Ford, R. L. McDonald and W. 8. McLucas, 
Vice Presidents; J. E. Combs, Cashier; R. S. Brittain, R. N. Ridge and Max 
Andriano, Assistant Cashiers. 


F. W. ELLSWORTH COMES IN FOR MORE HONORS. 


The name of F. W. Ellsworth is probably as familiar to the members of the 
American Institute of Banking as any man ever connected with the Institute. When- 
ever it becomes known that Fred is to address a meeting, whether it be an Institute 
meeting or a Bankers Association, as much interest is manifested as if he were 
president of some big bank or a bankers association. The latest honor thrust on 
his worthy shoulders, is that of the chairmanship of the Publicity Committee of the 
Institute, which he gracefully accepted. 








ESTEY PLAYER PIANO. 


The wonderful growth of the popularity of the player piano is surprising event 
to the piano manufacturers. It is no doubt due very largely to the perfection of 
the mechanism that operates the ‘‘ player”; its construction being so perfect that 
it in no way interferes with the tonal quality or action of the keyboard of the 
piano. This especially applies to the player and piano that are both made in one 
factory by the same manufacturers. 

The best illustration of these facts is visible in the Estey Player Piano. In 
the first place the Estey Piano has no superior in quality of tone, durability, action 
and in honest construction. These particular virtues comprise the basis of the 
Estey Piano, and the Estey player attachment is of equal merit. There are three 
particular points in the Estey Player Piano—Simplicity, Durability and Accessi- 
bility, all of which are the result of years of effort, experience and patient study. 

The chief obstacle and drawback in manufacturing the combination piano, 
known as the player piano, has always been the fact that the mechanism of the piano 
and player were made in separate factories, and in many instances this unfortunate 
condition still exists. But for a number of years the Estey Company have been 
manufacturing the mechanism of their piano and player in one factory, and the 
result is they are able to supply a player piano, as well as a piano, without the 
player attachment that is worthy of the name of Estey. 

Notwithstanding the superiority of the tonal quality, and the perfection and 
durability of the Estey instruments, it is sold at a price considerably lower than 
other high grade and well-advertized pianos.—adv. 
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RESERVE AGENTS APPROVED IN SEPTEMBER. 


The following banks were approved as Reserve Agents in September: 

American Exchange National Bank, New York, for Columbia Nat. Bank, 
Buffalo, N. Y.; Honesdale Nat. Bank, Honesdale, Pa. 

Chase National Bank, New York, for Peoples Nat. Bank, Rowlesburg, W. 
Va.; Marshall Nat. Bank, Marshall, Va; First Nat. Bank, Lordsburg, Calif. 

Chatham & Phenix National Bank, New York, for First Nat. Bank, Richmond, 
Va.; District Nat. Bank, Washington, D. C.; First Nat. Bank, Anniston, Ala.; 
Huntington Nat. Bank, Huntington, W. Va. 

Coal & Iron National Bank, New York, for Commercial Nat. Bank, Macon, 
Ga.; Port Richmond Nat. Bank, Port Richmond, N. Y. 

Fourth National Bank, New York, for First Nat. Bank, Milton, Fla.; First 
Nat. Bank, Richmond, Va.; First Nat. Bank, Ellenville, N. Y.; Second Nat. Bank, 
Bel Air, Md.; United States Nat. Bank, Denver, Colo.; District Nat. Bank, 
Washington, D. C.; First Nat. Bank, Germantown, Ohio; First Nat. Bank, 
Wilmington, IIl.; First Nat. Bank, Granger, Tex. 

Hanover National Bank, New York, for First Nat. Bank, Cassville, Mo.; 
First Nat. Bank, Staunton, Ill.; First Nat. Bank, East Bernstadt, Ky. 

Irving National Bank, New York, for First Nat. Bank, Bally, Pa.; First Nat. 
Bank, White River Junction, Vt.; Hadley Falls Nat. Bank, Holyoke, Mass.; First 
Nat. Bank, North Rose, N. Y.; First Nat. Bank, Belleville, N.J.; Tarrytown Nat. 
Bank, Tarrytown, N. Y.; Peoples Nat. Bank, Laconia, N. H.; First. Nat. Bank, 
Monroe, Wis.: Third Nat. Bank, Philadelphia, Pa.; Third Nat. Bank, Syracuse, 
N. Y.; First Nat. Bank of Thousand Islands, Alexandria Bay, N. Y.; Lititz Springs 
Nat. Bank, Lititz, Pa.; Farmers Nat. Bank, Rome, Pa.; First Nat. Bank, Plant City, 


Fla. 
Liberty National Bank, New York, for Clinton Nat. Bank, Clinton, Mo.; Nat. 


Bank of Marlow, Marlow, Okla. 

Mechanics & Metals National Bank, New York, for First Nat. Bank, Rifle, 
Colo.; District Nat. Bank, Washington, D.C.; First Nat. Bank, Wilburton, Okla. 

National Park Bank, New York, for First Nat. Bank, Richmond, Va.; Lawn- 
dale Nat. Bank, Lawndale (Chicago), Ill.; Ventnor City Nat. Bank, Ventnor City, 
N. J.; Farmers Nat. Bank, Louisburg, N. C.; Citizens Nat. Bank, Tyler, Tex. 

Continental & Commercial National Bank, Chicago, for Putnam Nat. Bank, 
Palatka, Fla.; First Nat. Bank, Equality, Ill.; First Nat. Bank, Oldham, S. D.; 
First Nat. Bank, Litchfield, Nebr.; Irving Park Nat. Bank, Irving Park, Ill.; First 
Nat. Bank, Scranton, Pa. 

Corn Exchange National Bank, Chicago, for First Nat. Bark, Nara Visa, N. 
Mex.; Lawndale Nat. Bank, Lawndale (Chicago), Ill. 

Fort Dearborn National Bank, Chicago, for First Nat. Bank, Ann Arbor, 
Mich.; First Nat. Bank, Dietrick, [ll]; Nat. Bank of America, Salina, Kans.; First 
Nat. Bank, Annapolis, Ill. 

National Bank of Republic, Chicago, for Merchants Nat. Bank, Omaha, Nebr.; 
Will Co. Nat. Bank, Joliet, Ill.; Central Nat. Bank, Buffalo, N. Y. 

National City Bank, Chicago, for First Nat. Bank, Elk River, Minn ; District 
Nat. Bank, Washington, D. C.; First Nat. Bank, White Hall, Ill. 

Corn Exchange Nat. Bank, Philadelphia, for First Nat. Bark, Rickncreé. Vz.; 
Farmers Nat. Bank, Rome, Pa.; First Nat. Bank, Felton, Dela.; Nat. Bark of Der- 
ville, Danville, Va. 
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Fourth Street National Bank, Philadelphia, for First Nat. Bank, Richmond, 
Va.; First Nat. Bank, Hudson, N. Y.; First Nat. Bank, Blairstown, N. J. 

Girard National Bank, Philadelphia, for First Nat. Bank, Felton, Dela. 

Mellon National Bank, Pittsburg, for Peoples Nat. Bank, Rowlesburg, W. Va.; 
First Nat. Bank, Centralia, Pa.; Nat. Bank of Auburn, N. Y.; First Nat. Bank, 
Kenton, O.; First Nat. Bank, Wadsworth, O. 

Third National Bank, St. Louis, for First Nat. Bank, Lawrenceburg, Tenn.; 
Citiz’ Nat. Bank, Pulaski, Tenn.; Peoples Nat. Bank, Springfield, Tenn.; Hamilton 
Nat. Bank. Chattanooga, Tenn.; Harpeth Nat. Bank, Franklin, Tenn. 

First National Bank, Cleveland, Ohio, for First Nat. Bank, Richmond, Va. 


THE MELLON NATIONAL BANK OF PITTSBURGH. 


The growth of the Mellon National Bank of Pittsburgh in the past ten years is 
shown in a comparative statement which was recently issued by that bank. Asa 
national bank the Mellon was ten years old July 1, 1912, having opened for 
business July 1, 1902. The following comparative statement is worthy of notice, 
as there are few, if any, banks in the country, even in the very large money centers, 
that surpass it. 

Assets. July 1, 1902. July 1, 1912. 
Loans, bonds and investment securities $7,704,306.23 $38,123,338.78 
Due from banks 1,418,250.89 8,194,166.41 

1,369,390.22 5,432,928.64 
$10,491,947.34 $51,750,433.83 

Liabilities. July 1,1902. July 1, 1912. 
Capital Tre $2,000,000.00 $6,000,000.00 
Surplus and profits 1,824,367.64 
Circulating Notes 3,442,900.00 
Deposits 40,483,166.19 


$10,491,947.34 $51,750,433.83 

In ten years, as shown by the statement, the deposits increased nearly five 

times, and the capital, surplus and profits nearly four times. These figures speak 

for themselves. They are the best evidence of the standing of the bank in the 

community and of the high regard for its management and for the service rendered 
its patrons. 


THE FIDELITY TRUST COMPANY. 


The Fidelity Trust Company of New York is sending out a ‘‘ Political Manual,” 
suitable for the vest pocket, containing a mass of useful information apropos of 
the Presidential election year. Besides the electoral and popular votes of the 
States, platforms of the three parties and biographies of the candidates, this handy 
little booklet contains such things as a copy of the Declaration of Independence, 
Lincoln’s Gettysburg speech, the Monroe Doctrine, Naturalization laws, and many 
other useful and practical bits of information. 

In addition to the above the booklet gives a complete list of directors of the 
Fidelity and their business connections, among whom are some of the leading busi- 
ness men and bankers in New York. 

While the Fidelity is one of the younger of the Trust companies, its progress 
has been of the character that is very substantial. It has a capital and surplus of 
$2,000,000 and total resources of over $10,000,000. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending September 30,1911,and September 28,1912, respectively, 
. together with a computation of the proportionate increase or decrease of deposits for the year: 


Loans and 
Discounts, 
Average, 
1gII. 


Loans and 

Discounts 

Average, 
1912. 


Legal Net 
Deposits, 
Average, 

IgIl. 


Legal Net 

Deposits, 

Average, 
1912. 





Deposits. 


Per Cent. of 
Inc. 


Bank of N. Y. N. B. A.... 
Bank of the Manhattan Co. 
Merchants’ National ..... 
Mechanics & Metals Nat.. 
Bank of America........ 
National City........... 
Chemical National....... 
Merchants’ Exch. National 
Nat. Butchers & Drovers. 


Chatham & Phenix Nat.... 
SSS 


Hanover Nationalt.. .... 
Citizen’s Central National 
National Nassau......... 
Market & Fulton Nat..... 
Metropolitan Bank....... 
Corn Exchange.......... 
Importers & Traders’ Nat 
National Park ......... 
East River National..... 
Fourth National......... 
Second National 
First National .......... 
Irving National }......... 
|. Se ae 
N. Y. County National... 
German-American....... 
Chase National.......... 
Fifth Avenue............ 
German Exchange....... 
Serer 


Lincoln National........ 
Garfield National........ 
Fifth National.......... 
Bank of the Metropolis. . . 
West Side Bank......... 
Seaboard National....... 
Liberty National......... 
N. Y. Produce Exchange. 
er 


Coal & Iron Nat'l Bank.. 
Union Exchange Nat.... 
Nassau Nat., Brooklyn... 


$ 21,154,000 
32,700,000 
21,065,000 
55.241,000 
26,283,000 

185,298,000 
30,297,000 
6,802,000 
2,505,000 
8,114,000 
41,481,000 
143,810,000 
4,217,000 
15,836,000 
2,046,000 
78,122,000 
21,77 3,000 
9,584,000 
8,957,000 
12,130,000 
49,360,000 
25.57 1,000 
82,755,000 
1,540,000 
32,439,000 
13,428,000 

114.580,000 

37,993,000 
3,451,000 
8,447,000 
enti 

90,428,000 

12,623,000 
3,780,000 
5,581,000 

15,486,000 
8,556,000 
3.734.000 

12,341,000 
4,449,000 

21,845,000 
16,897,000 
8,260,000 

16,017,000 
10,432,000 
6,172,000 
8,906,000 


7,540,000 


23,010,000 
183,970,000 
28,695,000 
6,993,000 
2,139,000 
8,313,000 
41,727,000 
136,146,000 
4,565,000) 
18,189,000 
2,220,000 
70,280,000 
21,968,000 
10,903,000 
9.517,000 
14,258,000 
49.581,000 
25,211,000 
83,950,000 
1,575,000 
31,811,000 
1 3.648.000 
109,967,000 
36,267,000 
3,470,000 
8,421,000 
4,171,000 
87,305,000 
13,048,000 
3,581,000 
5,779,000 
1 5.409,000 
8,895.000 
3,424,000 
12,098,000 
4.327,000 
24,425,000 


5 3,308,000 
27,668,000 
191,743,000 
28,381,000 
6,853,000 
2,216,000 
9,199,000 
42,495,000 
122,391,000 
3,593,000 
15,557,000 
2,144,000 
85,248,000 
20,91 3.000 
10,972,000 
9,009,000 
12,526,000 
58,906,000 
22,892,000 
85,418,000 
1,487,000 
35,532,000 
12,902,000 
408,015,000 
36,470,000 
3,596,000 
8,365,000 
3,830,000 
100,520,000 
14,228,000 
3.701 ,000 
6,613,000 
17,487,000 
8,577,000 
3.747,000 
12,394,000 
5,200,000 
25,657,000 
17.496,000 
9,848,000 
20,402,000 
13,649,000 
6,672,000 
8,831,000 
7,312,000 


176,378,000 
25.597,000 
7,078,000 
1,918,000 
9,345,000 
40,000,000 
112,015,000 
4,193,000 
18,542,000 


2,124,000} 


76,234,000 
20,539,000 
12,595,000 

9,793,000 
15,164,000 
58,235,000 


22,007,000} .... 


86,344,000 

1,576,000 
32,410,000 
12,981,000 


99,576,000} . 


36,697,000 
3,640,000 
8,521,000 
3-97 3,000 

97,150,000 

14,729,000 
3,550,000 
6,604,000 


15,689,000} . 


8,811,000 


3,567,000] .... 
11,752,000] .. 
4,918,000} . 


29,160,000 
23,074,000 
10,515,000 
21,610,000 
14,038.000 


6,306,000] .... 
8,701,000] . 


6,110,000 


$1,354,087,000/$1,338,464,000}/$ 1, 380, 1 58,000/$1,335,003.0C0 
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+ Consolidation of Hanover National and Gallatin National Banks. 
t Consolidation of Irving National Exchange and Mercantile National Banks. 
The returns of the trust companies for September 28, 1912, will be found on page xviii. 
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